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best accomplished when the enforcers work flexibly and cooperatively with
those subject to regulation. The Australian government is engaged in 3 series
of initiatives to maintain or enhance tax revenue streams, one of which is
adoption of a compliance approach to enforcement. Valerie Braithwaite and
John Braithwaite note the characteristics of their proposal for respensive tax
enforcement and show how it will be applied in efforts to stem the loss of rev-
enue to the cash economy and to gain greater compliance from eorporations
and high-wealth individuals.

The potential shortcomings of compliance strategies remain worrisome to
many, however. Laureen Snider notes some of the reasons for these concerns,
including that cooperative regulation takes place in a world of structured in-
equality and power that is not altered by the new regulatory approach. When
they sit down with regulators to discuss cooperation and compliance, the priv-
ileged do s0 from a position of strength while agency personnel work under se-
vere resource and political constraints. The bottom line on cooperative or re-
sponsive regulation has yet to be written.

Both the faces of white-collar erime and the control challenge it presents
have altered fundamentally with the growth of the global economy and transna-
tional corporations (TNCs). Although the signatories to international trade
agreements typically pledge to adopt and enforee in their home eountries ele-
mentary regulations for worker and produet safety, the willingness of states to
confront white-collar crime has waned substantially under the exigencies of
competition and reassurances from business that oversight is heavy-handed,
unnecessary, and costly. Police and prosecutors in most nations and local juris-
dictions lack the budget, expertise, and other resources to pursue these cases.
In addition, corporate owners and managers bent on gaining or maintianing
weak regulatory oversight threaten relocation to countries with less restrictive
regulatory regimes and the loss of jobs and tax revenues this would produce.
States have moved significantly in the direction of strategies of cooperative reg-
ulation. The question raised by this development and by the growing dominace
of large corporations is whether or not they now are beyond the law.

On Theory and Action for Corporate Crime
Control

JOHN BRAITHWAITE AND GILBERT GEIS

. . . Criminal justice interventions to reduce street crime, whether mediated
by principles of deterrence, rehabilitation, or incapacitation, can at best have

“On Theory and Action for Corporate Crime Control” from Crime & Delinquency (April 1959):
292-314. Reprinted by permission. Co
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that another person has dealt them a blow. The structural reality of much cor-
porate crime, in contrast, is one of diffuse effects. A million one-dollar vietim-
izations will not generate the kind of public visibility that a single million-
dollar vietimization will.

Even when the effects of corporate crime are concentrated rather than
diffuse, victim awareness is often not there. If a consumer pays an extra thou-
sand dollars for a used car that has had its odometer turned back, he will al-
most never be aware of the fraud.? The consumer might think that he has
been sold a lemon, but not that he has been a vietim of business crime. Simi-
larly, when patients die from using a dangerous drug that was approved by
health authorities on the strength of a bribe from 2 pharmaceutical comparny, a
practice eommon in many countries,¢ the crime is not apparent. Low visibility
also follow from the fact that often the only witnesses to a crime are them-
gelves implieated in the offense.l!

This first proposition has important implications for the difference he-
tween how law enforcers must go about controlling corporate versus tradi-
tional crime. Traditional erime control is reactive. The police normally do not
investigate until a citizen reports a vietimization.'® For corporate cri.mes,
whose visibility is almost invariably masked through being embedded. in an
ongoing transaction, the reactive model must be disearded for a proactive en-

foreement stance.1?

Proposition 2

Once an offense becomes apparent, apprehending ¢ suspect can bq difficult
with traditional crime, but is almost always easy with corporate crime.

When a house is robbed, or when a car is reported as missing, it is often a dif-
ficult job for the police to find the burglar or the car thief. Great public ex-

¢ John Braithwaise, “An Exploratory Study of Used Gar Fraud,” in Two Faces of Deviance, Paul R.
Wilson and John Braithwaite, eds. (St. Lucia, Australia: University of Queensland Press, 1978),
. 101-22.
“1135) ohn Braithwaite, Corporate Crime in the Pharmaceutical Industry (London, England: Rout-
& and Kegan Paul, in press), ch. 2. )
11?(?151 Hagan,gllene H. N:?gel, a’nd Celesta Albonetti, “Differential Sentencing of White-Collar
Offenders,” American Svciological Beview, December 1980, pp. 802-20.
12Alhert J. Reiss, Jr, The Police and the Public (New Haven, Conn.: Yale University Press, 1971)
ch. 2.
13Carson (“White-Collar Crime and the Enforcement of Factary Legislation, p. 390) fqund that
only 5 percent of Factories Act violations in Britain were reported to as opposed to dlscoye}'ed
hy, the Factories Inspectorate. Even with eonsumer affairs offenses in which t;hgre are vietims
who become aware of their victimization, a proactive approach is ty'pically required to stop the
offense before the offender disappears and agprieved consumers begin to frickle into the
agency. (See Philip G. Schrag, “On Her Majesty’s Seeret Service Protecting the Consumer in
New York City," Yale Low Journal, July 1971, p. 1586). On proactive enforcement tactics gener-
ally, see Herbert Edelhertz, The Investigation of White-Collar Crime: A Manual for quw En-
forcement Agencies (Washington, D.C.: Department of Justice, Law Enforcement Assistanee

Administration, 1977).
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heir own offenses. For some types of white eollar crimes, entrapment may be

ne of the few ways of doing this. The present authors differ with respect to

he FBI's tactics in the ABSCAM case; but consider the options available for

ywe conviction of political bribe takers. The FBI does not have citizens calling
he agency claiming to be victims of political bribes, yet it does have intelli-
ence on who the corrupt politicians are. Such intelligence ravely is sufficient
» sustain eriminal charges. The use of entrapment ruses for corrupt politi-
jans may be more necessary and less indiscriminate than is the entrapment
f say, drug users by the offer of a deal. It can also be argued that holders of
d the primary beneficiaries of the economic system have a spe-
cial obligation to obey the law and to resist temptation.

Readers may conclude that entrapment is unacceptable with respect to ei-
ther white collar or traditional crime. However, the balance of considerations
that lead to this conclusion under the proactive model of white collar erime en-
forcement should be very different than the factors weighed for the types of

offenses that can be handled under the reactive model.

Proposition 3

Once the suspect has been apprehended, proving guilt is usually easy with
traditional erime, but almost always difficult with corporate erime.

Especially for less serious traditional crimes, the police have little difficulty in
obtaining a conviction, particularly when they are willing to plea bargain.
Onee the police have made up their minds that a person is guilty and deserves
to go to court, a convietion usually will follow.17 When enforcement officers de-
cide that a corporation probably is guilty of an offense and deserves to go to
court, a conviction is usually not the result. Indeed, it does not normally even-
tuate that the matter will go to court.}® The high costs to the state of corpo-
rate prosecutions, which work against pursuing the case in court, may be not
only finaneial (e.g., legal fees) but also political (e.g., votes and campaign con-

tributions, which may produce understandable caution among conservative

bureancrats in dealing with powerful actors).

Even where these costs are deemed to be bearable, the government will
often lose in court because the complexity of the lawl® or the complexity of the

170nly 2.8 percent of defendants in cases terminated before United States district courts in 1977
were found not guilty, Soureebaok of Criminal Justice Statistics—1979 (Washington, D.C.: Law
Enforcement Assistance Administration, 1980), p. 555.

s88ee Clinard et al., Illegal Corporate Behavie; p. 281; Carson, “White-Collar Crime and the En-
forcement of Factory Legislation”; Ross Cransten, Regulating Business: Law and Consuwmer
Agencies (London, England: Maemillan, 1979).

198ee Adam Sutton and Ron Wild, “Corporate Crime and Social Structure,” in Two Faces of De-
wignee, Wilson and Braithwaite, eds., pp. 177-98; John Braithwaite, “Inegalitarian Conse-
quences of Egalitarian Reforms to Control Corporate Crime,” Temple Law Qaurterly, vol. 53,

no. 4 (1980), pp. 112746,
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_ netic Act caused an observed level of drug impurity, which in turn caused fifty
. deaths, is to require the impossible.25
‘ The problem is illustrated by the federal OSHA statute. It requires proof
that the violation was willful and caused death before a criminal conviction can
 stand. OSHA counsel explained to one of the authors that when fifty-one Re-
search-Cottrell workers were killed by the collapse of scaffolding for a water
tower, the fact that OSHA regulations had been violated was clear, the fact
that workers died was clear, but proving beyond reasonable doubt that it was
the violations (rather than other factors) that caused the scaffolding to eol-
Japse was another matter. The complexity of the forces that caused the scaf-
folding to collapse was such that it was represented by a computer simulation.
OSHA counsel decided, undoubtedly correctly, that a computer simulation was
more complexity than any jury could stand.

That the complexity of corporate crime and the power and legal resources
of the defendants make convictions much more difficult than with traditional
crime hardly needs to be labored.26 This difficulty rather than the low vigibil-
ity of offenses (Proposition 1) is the real stumbling block to effective corporate
crime control. Consequently, it will be the barriers to conviction rather than
those to discovery and apprehension that will be the focus of reforms consid-

ered in the final part of the paper.
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Proposition 4

Once an offender has been convicted, deterrence is doubtful with traditional
erime, but may well be strong with coroporate crime.

Specific must be distinguished from general deterrence. The former refers to
the deterrence of the offender who is actually convicted. The case for specific
deterrence is weak with traditional crime. Offenders who are incarcerated
may be more embittered than deterred by the experience. They appear less
likely to learn the error of their ways while in prison than to learn better ways

0Zee Ad: ild, * i
oee A tf-z;j S:té%?n ar;c:l 'Rmi Wl}d, _Corﬁpames t‘:he Law and the Professions: A Sociological Vi
e ol Gy 1?31;1‘;13?3- ‘glgit;sllla;:fgh in Legizgégtion and Society in Australia, Roman 'I‘on?:‘a‘lv
ey, : nwin, s Al i !
21aGIi)£§ A'flcgu_ntmg Now Yorke Erone st | 197)53)1-)13. 200-13; Abraham J. Briloff, Fnaccount-
Ame?ica :1(5} a.nd‘Herbel't Edeﬂ'zertz, “Criminal Law and Consumer Frand: A Sociclepal View”
e r‘zmzoaal Law Eeview, Summer 1973, p. 1006, See Holland 'U S S80S, 12
13040 1554 U-S. v Woadner, 317 Fi2d 649, 651 (24 Cir. 1963) v S, S8 TS 1
s examples of the use of delaying tactics by : : X
Other Government: The Unseen Power gf Washinggg Eaczg?la‘}we'l Mt
23?01‘12011, oo iers, rev. ed. (New York: W W
oYt -
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Nere s Cunjsiider gaiﬁgéieﬂ{m?{tg oﬁ whosela) members are now retived, deceased, or working
Te. . Kriesberg, “Decisi i | ;
mi'itgg‘nme,” Yalg Laﬂ{u Tl St Gg;;,pp e;glg;gtiz;;lnng Models and the Controt of Corpo-
o o ét:r;al:ggi zg,ﬁt‘:?i }?n L‘his }_zlhawmceutic'ai Industry, Braithwaite concludes that many eorpo-
e outside world a pietwre of diffused accountability for law ohservan]z:e

while ensuring that lines of ability are i
ety of accountability are in fact clearly defined for internal compliance

258pe the dizcussion of this problem in relation to the Abbott case study, ibid,, ch. 4.

s(ompare Herbert Edelhertz, The Noture, Impact and Prosecution of White-Collar Crime
{Washington, D.C.: National Institute of Law Enforcement and Criminal Justice, 1970);
Christopher D. Stone, Where the Law Ends: The Social Control of Corporate Behavior (New
York: Harper and Row, 1975 Sanford Kadish, “Some Observations on the Use of Criminal
Sanctions in Enforcing Economie Regulations,” [Fniversity of Chicago Law Review, Spring
1963, pp. 423-26; “Comment: Increasing Community Control over Corporate Crimes: A Prob-
tem in the Law of Sanctions,” Yale Lasw Journal, September 1961, pp. 280-93; Ralph Nader,
Mavk Green, and Joel Seligman, Twming the Giant Corporation (New York: W W, Norton,
1976); Developments in the Law: “Corporate Crime: Regulating Corporate Behavior through
Criminal Sanctions,” Haorvard Law Review, April 1979, pp. 1243-61; Ogren, “Tneffectiveness of
the Criminal Sanction in Fraud and Corruption Cases”; Saxon, White-Collar Crime. In civil law,
note also Wanner’s evidence that corporate plaintiffs, in a sample of 7,900 cases, win more, set-
tle less, and lose less than do individuat plaintiffs (Craig Wanner, “The Public Ordering of Pri-
vate Relations; Part One; Initiating Civil Cases in Urban Trial Courts,” Lazw & Society Review
Summer 1974, pp. 421-40; Craig Wanner, “Ihe Public Ovdering of Private Relations: Part Two:
Winning Civil Court Cases,” Law & Society Review, Winter 1975, pp. 293-306).
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Such an observation has important implications. Although the labeling hy-
pothesis makes it unwise to use publicity as a tool to punish juvenile delin-
quents, it is sound deterrence to broadcast widely the names of corporate of-
fenders. Corporations and their officers are genuinely afraid of bad publicity
arising from their illegitimate activities.3? They respond to it with moral indig-
nation and denials, not with assertions that “if you think I'm bad, I'll really
show you how bad I can be,” as juvenile delinquents sometimes do.
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29Donald J. West and Davi : :

1977). avid R Farrington, The Delinquent Way of Life (New York: Crane Russak
S0Thid., p. 162, '
1 Marshall B. Glinay

1952); Gilbelg hél:f-sd’ug’ﬁe Bgm‘ Market: A Study of White Collar Crime (New York: Rinh

Behavior Systoms: A Typology, ﬁg::g:l?] BEq(‘Jllipme; t Antitrust Gases of 1961,” in Cripginal

Holt, Ri 1 Wi : . Clinard and Richard Qui ! )

inehart and Winston, 1967), pp. 138-51; Kenneth Mann, sw%ﬁ%eﬁr A

Sarat, “Sentencing the Whi
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o St i3 Collar Offender,” American Crinznal Law Review, Spring 1980,

, N Prentice-Hall, 1973).
Graw-Hill, 1951); Howard S, Becker, Out-

eory® Bvidence such as that from the
nquency®® has been interpreted as sup- -

Chambliss argues that white collar criminals are among the most de-
terrable types of offenders because they satisfy two conditions: They do not
have a commitment to crime as a way of life, and their offenses are instrumen-
tal rather than expressive.33 Corporate crimes are almost never crimes of pas-
sion; they are not spontaneous or emotional, but calculated risks taken by ra-
tional actors. As such, they should be more amenable to control by policies
based on the utilitarian assumptions of the deterrence doctrine.3!

Individual corporate eriminals are also more deterrable because they
have more of those valued possessions that can be lost through a eriminal
conviction, such as social status, respectability, money, a job, and a comfortable
home and family life. As Geerken and Gove hypothesize, “the effectiveness
of [a] deterrence system will inerease as the individual's investment in
and rewards from the social system increase.”3s Clinard and Meier, more-
over, place particular emphasis on the “future orientation” of white collar
criminals:

Punishment may work best with those individuals who are “future oriented”
and who are thus worried about the effeet of punishment on their future plans
and their social status rather than being concerned largely with the present
and having little or no concern about their status. For this reason gang boys
may be deterred by punishment less strongly than the white-collar profes-
sional person.36

In general, the arguments about the deterrability of individuals convicted
of corporate crimes are equally applicable to the corporations themselves.
Corporations are future oriented, concerned about their reputation, and guin-
tessentially rational. Although most individuals do not possess the information
necessary to calculate rationally the probability of detection and punish-

32V, Brent Fisse, “The Use of Publicity as a Criminal Sanction against Business Corporations,”
Melbowrne University Law Review June 1971, pp. 250-79.

33William J. Chambliss, “Types of Deviance and the Effectiveness of Lepal Sanctions,” Wisconsin
Law Reviewy, Summer 1967, pp. 705-19.

318ee Developments in the Law, “Corporate Crime,” pp. 12356-36.

35Michael B. Geerken and Walter R. Gove, “Deterrence: Some Theoretical Considerations,” Law
& Socieby Review, Spring 1975, p. 509, See also Franklin E. Zimring and Gordon J. Hawkins,
Detervence: The Legal Threat in Crime Control (Chicago: University of Chicago Press, 1973),
pp. 127-28; Johannes Andermes, “Deterrence and Specific Offenses,” University of Chicago
FLaw Review, Spring 1971, p. 545.

35\ arshall B. Clinard and Robert F. Meies, Sociology of Deviunt Behawioy, bth ed. (New York:

Hoit, Rinehart and Winston, 1979}, p. 248.
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ment,:“ﬂ corporations have information-gathering systems designed Precisely.
for this purpose. Henee, conclude Ermann and Lundman, “business eoncerng |
- under the correct assumption that -

have regularly engaged in price fixing . .
the benefits outweigh the costs.”s8

_ The specific deterrent value of fines can be questioned for both ti-adjsi
tional®® and corporate®C offenders. A large fine imposed upon a poor propert .
offender might leave him little option but to steal again so as to be able to ay
the fine. With corporations the problem is to be able to set a fine large enog }3;
to have a deterrent effect. & :

The $7 million fine which was levied against the Ford Motor Company for en-
vironmental violations was certainly more than a slap on the wrist, but it -
rather pales beside the estimated $250 million loss which the company sus-
tained on the Edsel. Both represent environmental contingencies which man-
agers are paid high salaries to handle. We know they handled the latter—tha
first seven years of the Mustang more than offset the Edsel losses. One can
only infer that they worked out ways to handle the fine too.4!

Although the fine itself may be an ineffective deterrent when used againgt
the corporate criminal, other sanctions associated with the prosecution—unfs.
vorable publicity;*? the harrowing experience for the senior executive of days
under el_‘oss-examination,43 the dislocation of top management from their nog.
mal duties so that they can defend the corporation against public attackstt—.
can be important specific deterrents. .

of Punishment, Stanley Grupp, ed (Bloomington: Indiana University Pr '
: 9 y . : y Press, 1971}, pp. 205-26.
*SgénlgémddESm?a?n and Richard J. Lundman, “Deviant Aets by Complex Organg;tions: De:
ter 1973?& Gtt);la Control at the Organizational Level of Analysis,” Sociological Quarterly, Win-
38 Jocelynne A. Seutt, “The Fine as a Penal Measure in the United Sta i :
yne A. Scutt, : tes of America, Canada and -
;&séstx éiia},l 1t;1 tDzé Geb{dstmfde im IB)eutschen und Auslandischen Reeht, Hans-Heinrich Jeschéek:
rhar rebing, eds. (Baden-Baden, Germany: N X
oy any: Nomes Verlagsgesellschaft, 1978)
407Trevor Nagel, “The Fine as a Sanetion against Cor ions” i iversity of
) R 'porations” (Ph.D. diss., University of
Ademlﬂe Paw Sch_ool, 1979); Laura Shill Schrager and James F. Short, “Toward a Sociolog’b,;r gf
. gggamgagonai Crime,” Social Problems, April 1978, pp. 407-19. '
“itdward Gross, “Organizations as Criminal Actors,” ] i i m
Braithuwaite. g, 0 508 s, in Two Faces of Deviance, Wilson and
#2Fisse, “Use of Publicity as a Criminal Sanction agai i ions” i
Fisse, a gainst Business Corporations™; Wayne L. Pines,
Regulatory Letters, _Pui)h.c;ty and Recalls,” Food, Drug and Cosmetic Law Journal, June 1976:
pp. 35?—59; John Bl'alth\valte, “'l)‘ansnational Corporations and Corruption: Towards Some Ini-
ternational Sn_]utz‘ons," International Journal of the Sociology of Law May 1979, pp. 12542; -
‘s';IT{ohn E Conldin, “ilegal but Nat.Cri}Jzinal" (Englewood Cliffs, N.J.: Prentice-Hall, 1977, p. 132,
*Hopkins, in a personal communieation coneerning his interviews with Australian Trade Prac:
tices Ac§ offenders, pointed out that executives reported the experience of testifying in court to
be gTuehng.'Andr_ew Hopkins, “Anatomy of Corporate Crime,” in Tiwo Faces of Deviance, Wil-
ESH} and_ Braithwaite, eds., Pp. 214-31. See also the Abbott ease study in Braithwaite, Corporate
rime in the Pharmaceutical Industry, ch. 4. One informant said of his fellow executives who

]

were acquitted in this case, “The guys who were defendants in that case some of them are bas- -

\ Iket_ cases todgy. They've never been the same since.”
This dislocation is even worse when top management is actually replaced because of a cors -

porate crime scandal, something that happens not infrequently when the seandal is of major pro- :

portions.

37Dorothy Miller et al., “Public Knowledge of Criminal Penalties: A Research Report,” in Theories .
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General deterrence is an effect more difficult to establish empirically.
General deterrence refers to the consequences of a conviction for those who
are not caught, but who through observing the penalties imposed on others
decide not to violate the law. The state of the evidence on general deterrence
for common erime, and how scholars interpret that evidence, is in turmoil 45 It
seems fair to say, however, that there has been a growing disillusionment with
how much crime prevention can be achieved through deterrence, particularly
of offenders from lower socioeconomie levels. Disillusionment has progressed
so far that, whereas once the conventional wisdom of conservative eriminology
. demanded that high imprisonment rates be justified by deterrence, now incar-
- ceration conventionally is based on the idea of just deserts.46

The evidence on the deterrent effects of sanctions against corporate erime
is not nearly so veluminocus, but the consensus among scholars is overwhelm-
ingly optimistic concerning general deterrence.4? This may in part reflect an
uncritical acceptance of the empirically untested assumption that because cor-
porate crime is a notably rational economic activity, it must be more subject to
general deterrence, '

However, the faith in the efficacy of general deterrence for corporate
erime is not totally blind, as can be illustrated by a number of instances of cor-
porate reaction to enforcement strategies. For example, business executives
in Australia were asked whether the introduction of the Australian Trade
Practices Act of 1974, with its relatively severe penalties, affected their behav-
ior48 Survey respondents claimed that the legislation caused them to abandon
certain price-fixing agreements with competitors and introduce antitrust
“ecompliance programs.” A movre sophisticated study by Block et al. found that
U.8. Justice Department antitrust prosecutions in the bread industry had sig-
nifieant and notable specific and general deterrent effects on price fixing. The
degree of deterrence was surprising, given that bread price fixers have never

45 Alfred Blumstein, Jaequeline Cohen, and Daniel Nagin, eds., Deferrence and Incapacitation:
Estimating the Effects of Criminal Sanctions on Crime Rates (Washington, D.C.: National
Academy of Sciences, 1978); Jack P Gibbs, Crime, Punishment, and Deterrence (New York: El-
sevior, 1975). For an innovative perspective on the practieal constraints of system capacity in
making deterrence work in praetice, see Henry N. Pontell, “Deterrence: Theory versus Prac-
tice,” Criminology, May 1978, pp. 3-30.

16See Brnest van den Haag, Punishing Criminals (New York: Basic Books, 1975}, James Q. Wil-
son, Thinking about Crime (New York: Basic Books, 1975); Andrew von Hirsch, Doing Justice:
The Choice of Punishments (New York: Hill and Wang, 1976); Richard G. Singer, Just Deserts:
Sentencing Based on Equality end Desert (Cambridge, Mass.: Ballinger, 1979},

17See Clinard, Black Market; Marshall B. Clinard and Peter C. Yeagey, Corporate Crime (New
York: Free Press, 1980); Saxon, White-Collar Crime; Gilbert Geis, “Criminal Penalties for Cor-
porate Criminals,” Criminel Law Bulletin, June 1972, pp. 377-92; Developments in the Law:
“Corporate Crime”; Richard A. Posner, dAntitrust Law: An Eeonomic Perspective (Chicago:
University of Chicago Press, 1976); Kenneth Elzinga and William Briet, The Antitrust Penal-
ties: A Study in Law and Fconomics (New Haven, Conn.: Yale University Press, 1978);
Stephen A. Yoder, “Criminal Sanetions for Corporate lllegality,” Jowrnal of Criminal Law and
Criminology, Spring 1978, pp. 40-58.

18@3, Je. Walker, “The Trade Practices Act at Work,” in Ausiralian Trade Practices, John P

Nieuwenhuysen, ed. (London, England: Croom Helm, 1976), pp. 46-47. Walker refers to an un-

pubiished survey by the Macquarie University School of Economic and Financial Studies.
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b ;la:r; jﬁz’é iﬁ: g;;?ellll rind r‘;}}llat fines average only 0.3 percent of the annual sq] o
the coluding firy 8. . e Block et al. data suggest that deterrence i ey
iated by civil treble damage suits that follow in th S ey
conviction.4® © wake of eriminal
The most impressive evidence is from Lewis-B ..

' : -Beck d’ &
glyilll‘;cesti 1?5:1;:5 atlzoa'l mine safety enforcement.50 Using aarlllqcliﬂé}l)flcel ('im?;e?:?dy o
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‘ e an interpretation that the histori ds

a : i ¢ : .

re the result of technological advances in mining, changes in mline 1siz 02
. €, o

than one-quarter of the rat i
' e of fatal accidents oceurri X E
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pacitated by our cutting off their hands. Most contemporary societies are not

m ig i - .
itaegilglisigripllsf?nment .for periods of months or years. Yet only partial incapae:
murder. tor;-: ect while the effender is incarcerated. Offenders continuga’f .
v in p’l‘ison pIer’; ;mdll to commit a multitude of less serious offenses while theo
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. “tial in o .
centence. capacitation of prison lasts only as long as the
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B e o e 1;1capac1tated. A substantial body of evidence shows that no
e attempt to predict dangerousness, the success rate is very

49Michael K. Block, Frederi
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vin Wolfgang, personal communication. P PP 74556,
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iy Whic}i an;me fatality rates. The cosmetie 1952 Federal Coal Ivﬁ;m |
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gain; or we can lock them up and never let them out. Pickpockets can be inea--

prepared to resort to such barbaric methods. Instead, the widely used punish:
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ow52 Any policy of selective incarceration to “protect society” will result in
prisons full of “false positives.”

The most sophisticated stu

dy of the reduction in erime that might be
is by Van Dine, Conrad,

achieved by incapacitation 1 and Dinitz.53 For their
Ohio eohort, & severe sentencing policy of flat five-year term for any adult or

juvenile convicted of a felony would have prevented only 7.3 percent of the re-
ported erimes of the cohort. Quch estimates are of limited value, of course, he-
cause there is no way of knowing how many unreported crimes might also
have been prevented. Nevertheless, even under generous assumptions about
the prevention of unreported erime, Van Dine et al. conclude that incapacita-
tion can never be 2 cost-effective rationale for a tough sentencing poliey.
Notwithstanding this conclusion, Van Dine and his colleagues

fail to take ac-
count of a variety of homeostatic forces, more recently considered by Reiss,54
which further weaken incapacitative effects. For example,

to what extent do
crimninal groups recruit new members to replace those who are incarcerated,
or increase their own rate of offending to make up for the shortfall in criminal
produetion arising from the absence of .one member from the gr

oup? More
eundamentally, studies such as that of Van Dine et al. make the false assump-
tion that if 1,000 offenses were e

ommittted by offenders during a period of
freedom, then 1,000 crimes would have been prevented if those people had
been in prison for that period. The assumption is fal

se hecause most offenses
ave not committed by lone offenders.5s If the man who drove the getaway car
rison, the robbery might still have gone ahead with-

in a robbery had been inp
out him. For these additional reasons, We are even more strongly inclined to
that “we do not know how fo

agree with the econclusion of Van Dine et al
bound a whole class of wicked people, and the evidence of this research sug-

gests that we never will.”58
Incapacitation is more workable with corporate criminals because their
Jind of criminal activity is dependent on their being able to maintain legiti-

[
s2Ernss A. Wenk, James (. Robison, and Gerald W, Smith, “Can Violence Be Predicted?” Crime
and Delinquency, Qctober 1972, pp- 393-402; John B Conrad and Simon Dinitz, eds., In Fear of
Fach Other: Studtes of Dangerousness it America (Lexington, Mass.. Lexington Books, 1977);
Joseph Cocozza and Henry J. Steadman, “Prediction in Psychiatry: An Bxample of Misplaced
February 1978, pp. 267-76; Murray L. Cohen, A.

Confidence in Experts,” Social Problems,

Nicholas Groth, and Richard Diegel, “The Clinical Prediction of Dangerousness,” Crime &
January 1978, P 2%99; Simon Qinitz and John B Conrad, “Thinking about Dan-
gerous Offenders,” Criminal Justice ‘Abstracts, March 1978, pp. 99-130; John Monahan, “The
Prediction of Violent Criminal Behavior: A Methodologieal Critique and Prospectus,” in Deter-

rence and Incapacitation, Blumstein, Cohen, and Nagin, eds., pp- 244-69.
538tephen Van Dine, John B Conrad, itz, Restraining the Wicked (Lexington,

Delinguency,

and Simon Din
Mass.: Lexington Books, 1979), pp. 17-34.

51 Albert J. Reiss, Jr, «TInderstanding Changes in Crime Rates,” in Indicators of Crime and
Criminal Justice: Quantitative Studies, Stephen E. Fenberg and Albert J. Reiss, eds. (Wash-
ington, D.C.: Govt. Printing Office, 1980). .

55Reiss points oub that National Crime Survey data indicate that only 30 percent of offenders in
victim-reported crime incidents were lone offenders. Ibid.

s6Van Dine et al,, Restraining the Wicked, p. 125,
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gotiations would serve to ensure that the sale was to a new parent with an ex-
emplary record of compliance.®® This kind of remedy becomes increasingly
usefal in an era when the diversified conglomerate is the modal form of indus-
trial organization. Forcing a conglomerate to sell one of its divisions would,
in addition to having incapacitative effects, be a strong deterrent in cases
. where the division made sound profits. Deterrence and incapacitation can be
 achieved without harm to the economy or to innocent employees.

Effective incapacitative strategies for corporate crime are, therefore, pos-

sible. All that is required is for legislatures, courts, and regulatory agencies to

apply them creatively, to overcome the conservatism that leaves them clinging

to the failed remedies carried over from traditional crime. The goal of incapae-
itation illustrates better than any other how the effective and just means for
achieving criminal justice goals cannot be the same with corporate crime as
with traditional erime. Consider, for example, the application to the Olin Math-
jeson Chemical Corporation of a law that forbids offenders convicted of a
felony from carrying guns. Mintz has described what happened after Olin
Mathieson was convicted of conspiracy concerning bribes to get foreign aid

contracts in Cambodia and Vietham:

It happened that there was a law which said in essence that a person who had
been convicted of a felony could not transport a weapon in interstate com-
merce. This ereated a legal problem for Olin, because it had been convicted of
a felony, was in the eyes of the law a person and had a division that made
weapons for use by the armed forces. Congress resolved the dilemma by en-
acting a law that, in effect, got Olin off the hook.60

Here we are struck by the absurdity of automatically applying to corpora-
tions an incapacitative policy designed for individuals. It will be argued later
that this absurdity of applying law governing the behavior of individuals to the
crimes of collectivities is the fundamental impediment to effective corporate

crime eontrol.

Proposition 6

Even though rehabilitation has foiled as a doctrine for the control of tradi-
tional crime, it con succeed with corporate crime.

ecades with rehabilita-

The disenchantment of eriminologists in the past two d
found than has

tion as a response to traditional crime has been even more pro

#The coal industry is a classic llustration of how some corporations ave well kmown to have a su-
perior record of compliance compared with the performance of others. Generally, it is $he mines
owned by the large steel corporations, with the safety compliance systems they bring from their
parent industry, that have superior safety performance. In 1978-79 Westmorland Coal Co. had
an injury incidence rate seven times as high as the rate in mines owned by U.8. Steel. Ben A,
Franklin, “New Effort to Make Mines Safer,” New York Times, Nov. 22, 1980, pp. 1.29, L.32.

s0Morton Mintz, By Prescription Only {Boston: Houghton-Mifilin, 1967), p. 383).
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or example, abolition of off-the-books accounts, multiple approvals for speci-
ed actions, routine reporting of certain matters to committees of outside di-
ectors, and the establishment of internal ecompliance groups who report di-
ectly to the board with recommendations for sanctioning individuals who fail
o abide by corporate policies. Rehabilitation is a more workable strategy with
orporate erime than with traditional crime because eriminogenic organiza-
ional structures are more malleable than are eriminogenic human personali-

ties. A new internal compliance group can be put in place much more readily

han can a new superego. Moreover, state-imposed reorganization of the
tructure of a publicly traded company is not so unconscionable an encroach-
ment on individual freedom as is state-imposed rearrangement of a psyche.66

Hopkins, in the only systematic published study of the rehabilitation of

corporate offenders, concluded that most companies prosecuted under the
- consumer protection provisions of the Australian Trade Practices Aect intro-
 duced at least some measures to ensure that the offense did not recur.®? Case
- studies based on interviews by Fisse and one of the present authors with exec-

utives involved in major corporate crimes in Ameriea confirm Hopkins’s find-
ing.68 In the aftermath of public disclosure of corporate erimes and the ensu-
ing seandals, many, although not all, corporations changed internal policies
and procedures to reduce the probability of reoffending. Much of this corpo-
rate rehabilitation undoubtedly took place because of prodding by regulatory
agencies. Large corporations tend to be responsive to the demands of regula-
tors in making internal reform following the unveiling of a corporate crime in
part because they want the pressure exerted by regulators to cease.%9

A number of formal mechanisms can be used to bring about corporate re-
habilitation: consent decrees negotiated with regulatory agencies,” probation
orders placing the corporation under the supervision of an auditor, environ-
mental expert, or other authority who would ensure that an order to restruc-
ture compliance systems was carried out;7! or suspended sentencing of con-

For a criticism of the rehabilitative model in these terms for individual deviance, see Fhilip
Bean, Rehabilitation and Deviance (Londoen, England: Routledge and Kegan Paul, 1976).

51 Hopkins, “Anatomy of Corporate Crime.”

#8These data will be published in a fortheoming book by Fisse and Braithwaite on the effects of
adverse publicity on corporate crime.

3 As Galbraith points out, “In the American business code nothing is so iniquitous as government
interference in the infernal affairs of the corporation.” John Kenneth Galbraith, The New In-
dustrial State, 3d ed. (Harmondsworth, England: Penguin, 1978), p. 81.

70This technique has been partieularly popular with the United States Securities and Exchange
Commission. For a more refined version of this general approach, see Fisse's development of
the idea of court-imposed “preventive orders.” W. Brent Fisse, “Responsibility, Prevention and
Corporate Crime,” New Zealand Universities Law Review April 1973, pp. 260-79.

T Comment: “Structiral Crime and Institutional Rehabilitation: A New Approach to Corporate
Sentencing,” Yale Law Journal, December 1979, pp. 353-75; John Collins Coffee, Jr., “Corpo-
rate Crime and Punishment: A Non-Chicage View of the Economices of Criminal Sanctions,”
American Criminal Law Review, Spring 1980, pp. 419-78.
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vieted corporationg by the courts, contin

the weaknesses . .
of gent on their : . . i
th €' producing  y s that mandated audit committees of outside directors, outlawed off-the-

ools accounts, and led to other reforms which, although far from gliminating
e prospect of bribery, certainly made it a much riskier and therefore less ra-
onal business practice.” At the same time, criticism of the agency on & numn-
or of grounds regarding the small number of cases referred to the Justice
epartment for prosecution assuredly was justified.”™

In an itluminating article detailing why law enforcers so often choose to
ractice informal enforcement, Schrag discusses why he abandoned the prose-
ntorial stance that he brought to his position as head of the enforcement divi-
ion of the New York City Department of Consumer Affairs.™ A variety of
frustrations, especially the use of delaying tactics by company lawyers, led to
ubstitution of a “direct action” model for the “judicial” model. Nonlitigious
methods which were increasingly used included threats and use of adverse
publicity, vevocation of licenses, direct contact of consumers to warn them of

company practices, and pressure exerted on reputable financial institutions
and suppliers to withdraw support of the targeted company. As Schrag points
out, the dilemma of the direct action model is that it gets results without any

regard for the due process rights of targeted “offenders.”
An alternative to substituting the direct action for th
reform the law so that the conviction of guilty corporations is made easier
The precise nature of such reform is beyond the scope of the present paper.
What we have attemp e for the premise to undergird
such a program of law reform: The foct that o principle has been found to
be justified in dealing with traditional crime is not & satisfactory rationale
for its application 10 corporate crime. If valid, the six propositions in this
paper force the conelusion that corporate crime is 2 conceptually quite differ-
ent domain from traditional crime. Consequently, we should never reject a
strategy for controlling corporate crime merely because that strategy has
been found wanting, on the grounds of either justice or efficacy, with tradi-

tional crime.
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ms that local prosecutors confront in responding to
conducted in Chicago, Tlinois,

This paper explores proble
da, and Nassau County, New

corporate crimes. Tt is based on field studies
Los Angeles, California, Duvall County, Flori
York in 1988 and 1989. At each site, attorneys in the local prosecutors office
and representatives from the state attorney general’s office were interviewed
as well as officials from law enforcement and regulatory agencies. The inter-
views focused on the faetors that constrain prosecutorial decision making and

diseretion in corporate cases.
Most illegal corporate conduct does not result in criminal prosecution
(Clinard and Yeager, 1980; Sutherland, 1949). The reasons why corporate
crimes often go unprosecuted and unpunished are complex. The special insti-
tutional features of business corporations make control of businesses a dis-
tinet problem from that of individuals in ordinary situations (Stone, 1975:D).
Corporate offenses pose special investigatory and prosecutorial problems that
make the successful application of the criminal law complicated and difficult
(Shapiro, 1990; 1984; Levi, 1987; Rakoff, 1985; Stone, 1975). In addition, corpo-
rate crimes often are viewed as less serious than other crimes, especially
those involving drugs, gangs, or violence. Finally, corporate offenders some-
times escape the eriminal law because of their economic and political power
v and political pull enables corporations

(Reiman, 1979:139). Access to mone
and the financial elites who run them to exert significant influence on law en-
forcement agencies. The failure of prosecutors to apply the criminal law to

corporate crimes is cansed by insufficient resources, competing priorities,
legal constraints, the availability of alternative sanctions, and the political and

cconomic influence of corporations.
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