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346 Intention in Law and Philosophy

Making intention central to how we allocate responsibility is a mistake
from the perspective of the philosophy of restorative justice. In the next
section I argue that, while it might be philosophically coherent in some
possible world, it is not in any existing world. It is self-defeating to make
intention central in the way we sort out responsibility in any sociologically
existing world, In part this is an extension of the argument that Philip Pettit
and I have made about desert:® in all actually existing worlds just deserts is
imposed successfully on the vulnerable, unsuccessfully on the most
powerful. .

Scapegoats of Intention

in the work Brent Fisse and I did together and separately on corporate
crime over a period of many years,® the key problem with the application of
mens rea to the real world of corporate crime was scapegoats. A criminal
law based on intent was shown usually to result in no one being held
responsible and when someone was it was usually a scapegoat, Large
corporations, we found, have enormous capacities for creating
smokescreens of diffused accountability, so everyone is freed of criminal
intent by a capacity to blame someone else. The alternative is the
designated scapegoat. In Corporate Crime in the Pharmaceutical Industry,
I discovered a species of American business executive called the Vice-
President Responsible for Going to Jail. Lines of responsibility were drawn
so that this Vice-President would be the patsy for the President in a
difficult siteation. I interviewed three of these Vice-Presidents and was
told about others. After a period of faithful service in this role, the Vice
President Responsible for Going to Jail would be promoted sideways to a
safe Vice-Presidency. If our current conception of mens rea fosters this and
various other forms of denial of corporate and individual responsibility,
does a restorative conception of criminal fanlt offer an alternative? Before
returning to that question I want to make the same point in more banal
contexts than the high politics of crimes of the powerful.

5  John Braithwaite and Philip Pettit, Not# Just Deserts: A Republican Theory of Criminal
Justice (1990) 182-201. e .

6  Much of this work is integrated in Brent Fisse and John Braithwaite, Corporations,
Crime and Accountability (1993), .

7 John Braithwaite, Corporate Crime in the Pharmaceutical Industry (1984),

]

Intention Versus Reactive Fault 347

Recall this kind of family scene. Brother pushes sister. She falls, hurts
her knee, and cries. You are the parent. You armrive at the scene of the
crime. ‘He pushed me and hurt my knee and he meant to. It wasn’t an
“accident’.

Question: Do you conduct an enquiry, cross-examining the witnesses
to reach a view on whether there was intent in the actions of the son?

- Most wise parents I suspect will say that the best thing to do is get
behind the pushing incident to settle its underlying cause. “What are you
two fighting over?” It turns out to be the TV program. The parent proceeds
to resolve the underlying conflict because this is more important than the

‘alleged assault: “Wasn’t there a better way for you to sort out your

disagreement?” The parent’s objective is (a) to heal the damaged

- relationship between brother and sister so there will be peace; and (b) if

assault has occurred, to create a moral space where the brother might take
responsibility for it, even apologise or do something nice for his sister to
make up for his wrong.

Mutual recriminations about responsibility and intention are not the
best path for getting to (b). The theory of restorative justice says that (a) is

the best path for getting to (b).

This is not just a point about minor acts of viclence between children.
It is also true of the most major acts of violence between adults. For
example, while there is an important place for prosecution of war crimes,
there is less hope for preventing future violence in the former Yugoslavia

through prosecuting alleged war criminals like Mr Milosovic than there is

through restorative justice processes rather more like those that Nelson
Mandela empowered Desmond Tutu to implement through the Truth and
Reconciliation Commission in South Africa! Of course, with murder
restorative justice can not bring back the victim any more than a quick
execution can balance a slow death at the hands of a torturer under a
retributive philosophy. We have learnt over the past decade that living
homicide offenders can, however, help considerably with healing for the
families of victims, with both war crimes and common murders. In
Manitoba we have even seen the John Howard Society organising a play in
which murderers and the families of murder victims perform together in a
play about the evils of violence and the potential of restorative justice to

heal its victims,

. 8 . Desmond Tutu, No Future Without Forgiveness (1999).
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350 Intention in Law and Philosophy

Japan) tend to the reactive end. Yet, even in the West, Emmme.a.mmc:
sometimes dominates causal fault, as in our intuition that with hit-run
driving, the running is the greater evil than the hitting. . .

In Crime, Shame and Reintegrarion, 1 told two stories to illustrate the
extremes in the cultural balancing of causal and reactive fault.'®

The first is of two American servicemen accused of raping a Japanese woman,
On Japanese legal advice, private reconciliation with the victim was secured;
a Jetter from the victim was tabled in the court stating that she had been ?.E‘
compensated and that she absolved the Americans completely. >».u§ hearing
the evidence, the judge leaned forward and asked the soldiers _w they had
anything 1o say. “We are not guilty, your honor’, they replied. Their Japanese
lawyer cringed; it had not even occurred to him that they me:ﬁ. not .&oE the
repentant role. They were sentenced to the maximum term of imprisonment,
not suspended.

The second stery is of a Japanese woman arriving in the US with a large
amount of American currency which she had not accurately declared on the
entry form. It was not the sort of case that would normally be _UBmSE&“ ._.,:.o
law is intended to catch the importation of cash which is the proceeds of illicit
activities, and there was no suggestion of this. Second, there was doubt that
the woman had understood the form which required the currency declaration.
After the woman left the airport, she wrote to the Customs Service
acknowledging her violation of the law, raising none of the excuses or
explanations available to her, apologizing profusely, and seeking mon:_Somm.
In a case that would not normally merit prosecution, the prosecution went
forward because she had confessed and apologized; the US Justice
Department felt it was obliged to proceed in the face of a bald maimmmmos of
guilt.” :

These are stories about how the US justice system creates
disincentives for teactive fault, while the Japanese justice system requires
it. In its most radical version, reactive fault would mean that, in a case of

assaunlt, the alleged assailant would go into a restorative justice conference

not on the basis of an admission of criminal guilt, but on the basis of
admitting responsibility for the actus reus of an assault (‘I was the one who

16 The first story is from John Haley, ‘Sheathing the Sword of Justice in Japan: An Essay
on Law Without Sanctions’ (1982) 8 Journal of Japanese Studies 262. The second
story is from H Wagatsuma and A Rossett, 'The Implications of >ﬂm_ow<“ Law and
Cultare in Japan and the United States’ (1986) 20 Law and Society Review 486,

17  John Braithwaite, Crime, Shame and Reintegration (1989) 163.
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punched her’)." Whether the mental element required for crime was
present would be decided reactively, on the basis of the constructiveness
and restorativeness of his reaction to the problem caused by his act. If the
reaction were restorative, the risk of criminal liability would be removed;
only civil liability might remain. However, if reactive criminal fault were
found by a court to be present, that would be insufficient for a conviction;
the mental element for the crime would also have to be demonstrated
before or during its commission.” But it would be the reactive fault that
would be the more important determinant of any penalty than the causal or
mens req fault. If the offender responded in as restorative a way as was
possible or reasonable, if conscientious steps were taken to right the
wrong, there is no reactive fault and there should be no escalation beyond
restorative justice to a further punitive response. If reparation is spurned,
apology scoffed at, steps to prevent recurrence not taken, escalation to a
punishment that might achieve social control through deterrence or
incapacitation might be justified. So might giving the offender a second
chance to acquit his or her reactive fault. _
This gives us an answer to the retributivist who-says: “Where is the
justice with two offenders who cornmit exactly the same offence: one
apologises and heals a victim who grants him mercy; the other refuses to
participate in a restorative justice conference and is punished severely by a
court? The answer is that, while the two offenders are equal in causal
fault, they are quite unequal in reactive fault. It is not the whole answer,
however. The other part of it is that the Jjust deserts theorist may be morally
wrong to consider equal justice for offenders a higher value than equal

Justice for victims.?
From Denial to Active Responsibility

If the argument is that conducting an enquiry into who intended to commit
a crime triggers defensiveness, denial and pointing the finger at others,

18  Functionally, New Zealand law already accomplishes this result in the Children,
Young Persons and Their Families Act 1989 by putting cases into family group
conferences not on the basis of an admission of criminal guilt, but on the basis of
formally ‘declining to deny’ criminal allegations.

19 Brent Fisse has been known to advance the more radical view that if criminal liability
1s about punishing conduct known to be harmful and if failure to respond responsibly
is harmful, then such reactive fault can be sufficient to establish criminal liability.

20 - The second part of this argument will be developed further in Braithwaite, above n 9.
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354 Intention in Law and Philosophy

Moving Up the Pyramid

Restorative justice is a way of doing justice designed to focus on the actus
reus of the offence, on its consequences and how to repair them, normally
to the exclusion of a discussion of mens rea. If the wrongdoer takes
responsibility for repairing the harm that has been done, apologises and
remorsefully commits to reform, we will say that his reaction means that
we should no longer hold him at fault for the crime. More than that,
according to the theory of reintegrative shaming we must commit to rituals
to decertify the deviance of the wrongdoer.® This theory says that
reintegrative shaming can prevent crime, but that shaming will increase
crime if ceremonies that certify deviance (like laying of charges by the
police) are not terminated by ceremonies to decertify deviance, These can
be very minor rituals, as in the police officer after a recent restorative
justice conference in Canberra who said to a shaken young man walking
out of the conference “When you walk out of that door this is all over.’ It
can take the emotional form of a hug. It can take standard ritual forms of
sharing a beverage or meal or a speech of reconciliation by an indigenous
elder about making a fresh start.

The reaction of the offender (and the reaction of the community to that
reaction) signifies that there is no longer any criminal fault to be found in
the case. If in contrast the reaction of the offender was to scoff at the
suffering of the victim, to refuse compensation or community work, to
refuse to change, the reactive fault has not been acquitted. Nor have the
features of restorative justice that theorists like myself believe assist in the
prevention of crime been delivered. These are remorse,” the
acknowledgement of shame,* and the experience of loving acceptance and
commitment to preventive measures freely chosen and embedded in social
support.* What then?

Then restorative justice has failed morally and preventatively. One
option is to try again, perhaps with some different supporters who can offer
special kinds of support to the victim and the offender that might draw out
active responsibility. On my consequentialist view, if restorative justice

fails repeatedly, it will be best to seek to prevent further crime with a

strategy that operates with a very different psychology from restorative

28  Braithwaite, above n 17. ] .
29 See Gabristle Maxwell and Alison Morris, Reducing Reoffending (1999),
30 See Ahmed et al, above n 22, pt HL

31 See above, notes 17, 24, 27.
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justice. This strategy is deterrence and it involves a shift to the psychology
of self-interested calculation, a shift from the psychology of the gift of the
ethic of care with restorative justice. Then, when deterrence fails, it will be
best to shift to a strategy that assumes no psychology at all. This is
incapacitation, which by forbidding the frandulent director from holding
the office of director, stripping the incompetent nursing home owner of
their licence, locking up the armed robber, renders the offender incapable
of committing this kind of offence again. This is the crime prevention story
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ASSUMPTION

Incompetent or irrational actor Incapacitation

Rational actor
Deterrence

Virtuous actor

Restorative justice

Figure 15.1: Towards an integration of restorative, deterrent E&
incapacitative justice

The beanty of restorative justice at the base of the pyramid is that it
gets us out of the sometimes messy adjudication of mens rea. Was there
intention? Yes but were there any of a raft of defences in play: coercion,
duress, mistake, self-defence, provocation, insanity, necessity, and so on?

“When there were multiple actors involved, as there usually are, how do we

sort out the <mno=m intended Ea unintended . contributions to the
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