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seek a winding up on the “‘just and equitable’’ ground, since the sharehg
and directors are at loggerheads.

1t fotlows that in mahy such situations, one spouse may have a right to
the winding up of the family company. Such an application couild, as a re
of the Cross-Vesting legislation, be brought in the Family Court. If the
pending section 79 proceedings, and the parties to the marriage are the
shareholders, it is submitted that such proceedings would be properly b
in the Family Court, In such a case, of course, the company would haw
be joined as a third party or as a respondent.

Conclusions

The situations in which multiple respondents or third parties might bejo}
in proceedings in the Family Court are many, and growing. The ad
O 14 rr 5 and 6 is a timely addition to the procedural rules of the G
Practitioners should be aware of the desirability of concluding ali mat
dispute as expeditiously and efficiently as possible, and ensure that all reles
parties are brought into the proceedings, so as to achieve this aim, This proy
great opportunities for not just interesting, but also efficient, litigation:

&

Closer to a Critical Theory of Family Law*

Stephen Parkert and Peter Drahosi

This article suggests some inadequacies in the way thar family law is curremly
conceptualised and introduces the reader to some unorthodox writing on family law
which has emerged partly in response to those inadequacies. The authors suggest that
“critical”” theories will remain unconvincing until some of the abstract propositions
can be connected with the daily practice of family law. A theory of rule following is
proposed which might offer the prospect of a new critical theory that can explain ground
level decision-making and practices, as well as appellate case law.

Introduction

Many commentators on family law can be described, without disrespect, as
orthodox. They share a number of assumptions. They assume, first of all, that
family law is a definable corpus of legal rules. They assume that family law
decision-making is basically rule-governed and standardised, even allowing
for the existence of broad discretionary powers (which themselves derive from
rules). True, the orthodox acknowledge there can be difficulties in interpreting
some of the rules or applying them to new sets of facts. They acknowledge
also that sometimes the rules sit uneasily alongside each other. Nevertheless,
the assumption is of an edifice of rules which is mere or less knowabie and
rational. The orthodox literature, then, purports to take the world as it seems,
sees the law as a neutral, apolitical and objective tool for the adjustment of
family breakdown, admits there are problems but admits of no crisis.!

A minority of writers sees things quite differently. To them, family law
is one means whereby patriarchal domination is reproduced. It is brimming
over with ideologies, bombarding people with messages as to how the world
should be. The law may have abandoned attempts at overt policing of morality,
but this is only because law-makers have cleverly realised that the reproduction
of the bourgeois family form is best achieved by allowing divorce and facil-
itating remarriage. Behind the scenes, however, the law condones male violence
and other strategies for the control of women and children. The law
embodies images of social relations that are neither natural nor inevitable.
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1 Naturally this is our description of others, No writer is likely to proclaim that they take the
world as it seems. On the other hand, the neutrality thesis is sometimes asserted expressly;
se¢, eg, B Hoggett, **Families and the Law'* in R N Rapoport, Families in Britain, 1982
at p 402 and M A Glendon, The New Family and the New Properry, 1981 at p 118 (family
law has become *‘functional, realistic and neutral’).
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Family law may not be political in a party sense, but it is political in a more
fundamental sense to do with institutionalised power.

Clearly there is some caricaturing in these descriptions. The orthodox are
not all blind to the value-basis of much of the law, nor to the problems posed
by extensive judicial discretion. The heterodox do not all suspect a conscious
plot to sustain male privilege, and they acknowledge that many injustices have
been removed from the law in the second half of this century, Nevertheless,
it is hard to deny the polarisation between doctrinal writings on family law :
and ‘‘theoretical’’ literature. The orthodox continue to use the traditional
techniques of law bolstered by references to policy and values. The heterodox.
mobilise what is sometimes esoteric socizl theory against the fundamental
concepts of the discipline. It is not simply that the two camps work at different
levels; one dealing with nuts and bolts, the other looking for the overall pattern.’
They seem more to be describing quite different things. .

We begin this article by suggesting some of the reasons why the minority
perspective has emerged. We suggest that family law is no longer seen as an
adequate paradigm of knowledge by some scholars, and this has impelled
group of them to look for other ways of making sense of things. We then look
briefly at 4 ¢luster of writings coming out of England? that might be lumped -
together as *“critical family law’’, Recently, the value of formulating a criticaf
theory of family law has been doubted by some from whom one might have
expected sympathy. We look at these doubts and suggest that they can be'’;
answered if critical theory deals with the micro-ltevel of legal reasoning an
is not solely reliant on ambitious claims about ideology, the state, patriarchy
and so forth, In particular, a theory of reasoning offers a way of connecting";
some of the grander assertions with the day-to-day practice of family law. The
purpose of the article, then, is to introduce readers to an alternative perspectiv
on family law and suggest that this perspective, suitably modified, offers th
promise of considerable explanatory value.

Paradigm Lost?*

The orthodox approach to family law that we described above assumes,
essentially, that family law is a paradigm. The notion of a paradigm j
knowledge was promulgated by the philosopher of science, Thomas Kuhn,
who used it to explain the nature of theory change within the scientifi
community. Kuhn argued that highly general scientific theories serve ag
paradigms or frameworks for the development of scientific knowledge. After”
a while, workers within the paradigm realise that the paradigm suffers from
limitations in terms of its explanatory power. A period of crisis and revolution
follows with the majority of workers leaping to another paradigm which seems
to capture better all aspects of the particular field.?

2 Whilst this article dwells on literature that is mainly from England, we assert that it is all
applicable here with minor adjustments. In doing this we mean no disrespect to those writers
in Australia who are writing within or adjacent to this tradition. They are, however, in even
mere of a minority than their English counterparts.

3 This term was unashamedly borrowed from R MacCrate, **Paradigm Lost—or Revised and
Regained?’’ (1988) 38 J Legal Education 295.

4 See T § Kuhn, The Structure of Scientific Revolutions, 2nd ed, 1970.
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The applicability of paradigms (in this stipulated sense) to legal knowledge
is in dispute.® By adopting the idea here, we simply intend to suggest a
fragmentation, in some circles, of core beliefs and theories about what family
law is, how it works and how it should work. Whether this fragmentation
justifies taking a leap to another paradigm is for the reader to judge, but we
offer it as a partial explanation of why some at least have contemplated it.
The discussion in this section is organised around certain key problems that
we see with family law as currently conceived. How can we know about it?
‘What holds it together? Is it really a discrete corpus of rules? How is it regarded?
Does policy analysis really help?

How can we know Family Law?

We have a growing suspicion that family law decisions represent nothing other
than themselves; that one cannot ‘‘know”’ family law through what one intuits
from statutes and reported cases. To some extent this is part of a general
problem of knowledge about law and is hardly novel.$ Law teachers aré usually
more or less conscious that reported cases (frequently appellate ones) are highly
untepresentative of the mass of disputes in the particular field. Family law
may, however, be an acute case. For example, the Australian Law Reform
Commission reported in 1987 that in only 4.7% of all divorces is a property
matter listed for 2 contested hearing, and about half of these cases are settled
at the door of the court or during the hearing.” Whilst it is assumed that there
must be some connection between the terms on which clients are advised to
settle and the predictions their advisers make about the outcome of a trial—so
that the bargaining is **in the shadow of the law™’5—it is by no means clear
which law or whose set of beliefs about the law is providing the shadow. It
is possible that practitioners’ notions of case law are understandably hazy, and
that past experience of the particular court registry or judge is the more direct
(and reliable) guide.

But doubts about our knowledge of family law do not stop here. Outsiders
to the discipline might question whether knowledge of the legal texts and
practitioners’ settlement patterns is the only relevant knowledge anyway. Family
law is special because the litigant’s experience of the case is as likely to be
formed by the procedure of divorce and ancillary matters as the substantive
law. Perhaps that is the kind of knowledge we ought to possess. Yet lawyers,
for the most part, are dominated by a conception of law as comprising only

5 For opposing views, see P Ziegler, *'A General Theory of Law as a Paradigm for Legal
Research®' (1988) 51 MLR 569 and T Daaintith, *‘Legal Research and Legal Values™ (1989}
52 MLR 352.

6 See R Dingwall and A James, “‘Family Law and the Psycho-Social Professions: Welfare
Officers in the English County Courts®* (1988).6 Law in Context 6] a1 63. The general problem
has a renewed urgency with the advent of expert systemns in law. To devise a computer
programme that purports to reproduce legal reasoning one is confronted with the ontological
question whether law exists on the books or as behaviour; see, eg, R E Susskind, Expert
Systems in Law: a jurisprudential inquiry, Oxford University Press, 1989.

7 The Law Reform Commission, Matrimonial Property, Report 39, 1987, para 83.

8 See R Mnookin and L Kernhauser, “‘Bargaining in the Shadow of the Law: The Case of
Divorce™ (1979) 88 Yale L) 950 and R Mnookin, **Divorce Bargaining: The Limits on Private
O;dering”, inJ M Eekelaar and 5 N Katz, The Resolution of Family Conflict, Butterworths,
1984,
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rules and cases.® Some of them may feel intuitively that psychological and
processual questions are important, but there is no cbvious way that they can
be accommodated info a traditional view of what is to count as law.
Undoubtedly, it is a commonplace that procedure and substance are linked
in family law,'® but we really know very little about the experience of
procedure;!! nor is it entirely clear what methodology could be used to find
it out. It does seem the case, however, that confusion over how to integrate
procedure and substance in Australia is increasing rather than diminishing,
Thus moves towards increased formality in family proceedings!? sit uncasily
alongside proposals for court-annexed arbitration? which, in turn, sit uneasily
alongside proposals for reduced judicial discretion in property allocation. 4
Similar confusion pervades the British scene.

So the first area of concern relates to problems of knowledge. How do we
know what we are supposed to be describing and how do we know we are
describing it? If, as increasingly seems the case, we are content to extrapolate
from what is, numerically, a tiny sample of case law and an even smaller body
of empirical research, it begins to sound rather like faith.

What Holds it Together?

In so far as family law ever had a coherent justificatory framework, it seems
to have been lost. There was at least a certain coherence in what might be
called classical marriage law. If marriage is regarded as an cxchange rela-
tionship whereby a husband is liable to support his wife for life in return (inter
alia) for sexual fidelity and domestic services, then default by the wife can
plausibly be seen as disentitling her from that support. This is not to suggest
any return to the matrimonial offence regime. It is merely to say that given

9 John Wade has made a simijar point in reviewing a recent family law textbook; see (1989}

3 AJFL, at 292 where he noted that *‘research and teaching “beyond” traditional styles becornes
increa_singly difficult and deviant in the face of traditional academic, student and practitioner
opposition’’. ) i

10 See M Murch, Justice and Welfare in Divorce, Sweet and Maxwell, 1980, ch I FEA
Sander, “*Towards a Functional Analysis of Family Process’* in Eekelaar and Katz, n 8,
supra, and L Parkinson, Conciliation in Separation and Divorce, Croom Helm, i986, 3.

11 Useful American work includes A Sarat and W L F Felstiner, **Law and Strategy in the
Divorce Lawyer's Office" (1986) 20 Law and Soc Review 93; **Negotiations Between Lawyer
and Client in an American Divorce’” in R Dingwall and J M Eckelaar, Divorce Mediation
and the Legal Process, Oxford UP, 1988 and **Lawyers and Legal Consciousness; Law Talk
in the Divorce Lawyer’s Office’ (1989) 98 Yalz LJ 1663.

12 For exampte, s 97(4) Family Law Act, which prohibited robing, has been repeated by s 30(c)
Family Court of Australia (Additional Jurisdiction and Exercise of Powers) Act 1988, See
the “*Foreword'” by The Hon Elizabeth Bvatt, former Chief Tudge of the Family Cour, to
H A Finlay and R J Bailey-Harris, Family Law in Australia (4th ed), Batterworths, 1939,
ghere sh(e r)efers 1o ““an increasing trend to formality, expense and complexity in the Family

“Court™ (i),

13 i See Family Law Council, Arbitration in Family Law, AGPS, 1988,

14 - 8ee the proposals by the Australian Law Reform Commission in Marrimonial Property,
n7, supra, (o structure the discretion to alter property interests and to introduce a starting
point of equal sharing which could only be departed from on specified grounds.

15 See, eg, K O'Donovan, ““Family Law and Legal Theory", in W Twining, Legal Theory
arfd_ Comn Law, Blackwell, 1986, 184 at 187 and R Dingwall and J M Eekelaar, “‘A Wider
Vision™ in Divorce Mediation and the Legal Process, Oxford UP, 1988, ch 11.
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certain premises (which we do not adopt) certain conclusions seem to follow.
Anthony Dickey’s discussion of the moral justification for the alteration of
property interests is timely in this regard.!s He suggests that no study of the
moral justification of any form of family or matrimonial relief can ignore
matrimonial fault or conduct. Whilst we probably do not share the drift of
Professor Dickey’s thinking, we can certainly agree that the adjustive parts
of family law seem no longer to be anchored on any one clear moral base.
The current justificatory framework in Australia (and its nearest counterpart
England and Wales) seems merely to be a mix of aspirations: to be fair as
between spouses; to satisfy reasonable needs and to promote the welfare of
children.!” This is so open-ended, despite token legislative attempts to guide
a decision-maker, that the mix can hardly be said to contribute to a sense of
internal coberence in modern family law. 18

Is Family Law a Discrete Area of Law at all?.

Another loss for *‘family law’” may be its autonomy as a specialism. Academic
specialisms are ofter only dimly reflected in practical specialisation anyway--so
this might be a problem largely for the legal académy—but it seems increasingly
difficult to preserve anything important that is exclusively family law. Can
one understand child and spousal maintenance without understanding social
security law? Can one understand domestic violence remedies without an
understanding of public housing provision, the practices of police and courts
and the availability of local expert advice? Can one understand how property
disputes between de facto spouses are resolved (outside New South Wales and
Victorta, and perhaps within them) without a close grasp of equitable principles?
The suspicion grows that when family law was carved out as an academic
specialism it created only a narrow ledge for itself, and this might now be
a source of regret.!?

16 A Dickey, *The Moral Justification for Alteration of Property Interests Under The Family
Law Act 1975 (1988) 11 UNSWLJ 158.

17 In Australia, see s 79(2) Family Law Act (no property reallocation unless *‘just and equitable’™),
$ 72 (spousal maintenance confined to cases where payee incapable of self-support}, s 43(c)
(Family Court to have regard to rights and welfare of children in exercising jurisdiction)
and s 60D (welfare of child the paramount consideration in Pt VI matters).

18 See the Australian Law Reform Commission’s discussion of the “*dilemma’" of discretion.
The rationale of s 79 Family Law Act is that each marriage is unique. Yet arguably the quality
of a just and equitable decision is that it should be seen as part of a general consistency of
approach, Matrimonial Property, n T, supra, para 63. Sir Anthony Mason CJ has also
acknowledged concern about high levels of discretion, see ‘‘Family Law—Sonie Constinstional
and Appellate Perspectives', paper delivered to the Bicentenary Family Law Conference,
19 March 1988, p 25.

19 The formative English textbook was probably P M Bromley, Family Law, Butterworths,
1957. This was influential in Australia until D Hambly and J N Turner, Cases and Materials
on Australian Family Law, Law Book Co, 1971 and H A Finlay, Family Law in Australia,
Butterworths, 1972. In Bromley's “‘Preface™ in 1957 he says that he reluctantly excluded
detailed discussion of legislation on education, children and national insurance (social security)
“‘which are as much a part of public and social administration as a part of family law™
(p vi}. The Bromley framework, concentrating heavily on private rights and duties within
the family, has been continued in Australia, It might be countered that the modemn construction
of family law simply drew on older traditions deriving from ecclesiastical law. On the other
hand, the law on support obligations is arguably based as much in public law (in effect the
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How is it Regarded?

In so far as one can measure these things, family law seems to enjoy diminishing
prestige. We are told how difficult it is to find judges who are interested in
the area, how poorly remunerated family law is by comparison with other work
that solicitors can do and how it is seen as a soft option in many law schools, 20
We can only speculate on the reasons for this, but one might relate to the
distance that has opened up between family law decision-making and other
kinds of legal decision-making. Family law might no longer be seen as authentic
law, as O’Donovan claims,?! because it no longer fits the formalistic paradigm
of law. Its concern with messy concrete particulars compares poorly with the
(apparently) more abstract and impersonal systems of, say, corporate or banking
law. Another reason might be that many in the legal community regard it as
intrinsically female.22

The problems outlined so far—of knowledge, justificatory incoherence, loss
of autonomy and loss of prestige—might be described as internal ones: of
concern to initiates (if one allows for being inside something that might no
longer exist). They might have contrituted to a growing tendency to talk about
the policy of the law. It is noticeable how the texture of family law argument
hag changed. Whereas once one could expect in law reports and textbooks
a thicket of authorities and the appearance of formalistic analysis, now the
authorities appear to be there so that we can divine “‘the policies’ that somehow
underly the law. Should the paradigm be regarded more as an integrated
collection of broad policies than a set of rules?

Does Policy Analysis Help?

:I‘here have been a number of texts of a “*policy’”, or middle order, nature
in Australia and Britain recently.?* These are to be welcomed, but they are
not free of difficulties (nor would their authors claim them to be). Assume,

19 (continued)

English Poor Laws) as in private law; see John Eckelaar and Mavis Maclean, Maintenance
after Divorce, Oxford University Press, 1986, chs 1 and 2. In effect, therefore, the modern
construction further “‘privatised’” the discipline by omitting public law issues.

20 For an illuminating, although impressionistic acconnt, see J H Wade, *“The Professional
Status of Family Law Practice in Australia’ (1985) 8 UNSWLJ 183. See also F Bates, An
Introduction to Family Law, Law Book Co, 1987, pp 1-2. Sir Anthony Mason CJ, n 16,
supra, has observed that “'the image of family law that has been propagated is that,
professionally speaking, it is an inferior species of law™".

21 Note 15, supra,

22 We mean this not only in the superficial sense of dealing with claims that are usually made
by women. We refer aiso to the theory that can be traced back to Carol Gilligan's I a Different
Voite, 1982. She suggested that men approach problem-solving by identifying conflicting
rules and working out which rules have priority. Women, on the other hand, see problems
as ruptured relationships that need mending. The substantive and procedurat aspects of
Australian family law fit much more into 2 contextualised, relationship-based and caring
conception ‘female’ than an abstract, rle-based and rights-oriented conception ‘male’. Whilst
we are suspicious of the whole theory, the apparent hostile attitude of many men in Australia

towards the family law system confers some plausibility on it. For a discussion of Gilligan's
. book and the work it has spawned, see Jenmy Morgan, **Feminist Theory as Legal Theory”’,
1(1989) 16 Melb ULR 743 at 746.

23 ' See, eg, ] M Bekelaar, Family Law and Sccial Policy, Weidenfeld and Nicolson, 1984 and

Bates, n 20, supra.
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for a moment, that one can identify “‘a policy’’, how does one promote it?
Most people wonld agree that family law should contain a slogan that the welfare
of a child is to be the paramount congideration, but where does that really
take us? Such a formulation has existed since 1925 in English law,2* but has
probably justified all sorts of opposing results.?> The American version (*‘best
interests of the child'’) has been described as ‘““more a vague platitude than
a legal or scientific standard’.2¢ Policies are as indeterminate as any other
form of prescription; for any result that seems to follow, another result can
be extracted just as plausibly.?” Of course, the vague amorphous nature of
policies/values is something which perbaps we should not be worried about.
The sociologist Talcott Parsons observed that the advantage of institutionalised
values which were ambiguous was that it made it easier to accommodate value
conflict within a given social system.?® Irrespective of the accuracy of Parson’s
functionalist explanation, many would feel uneasy with the idea that
policies/values should be the standard bearers of ambiguity in a legal system
which is meant to deliver specific solutions to human problems with some
degree of consistency.

Alternative Approaches

If the orthodox picture of family law is unsatisfying, what alternative is there?
The last decade or so has seen the emergence of higher order theories about
family law, many of which are explicitly feminist and all of which could loosely

24 Guardianship of Infants Act 1925 (Eng).

25 Eekelaar, n 23, supra, at 76 et seq, refers to the ‘* ‘indeterminacy’ of the welfare principle,
its openness to idiosyncratic application and its susceptibility to conceal the promotion of
individual perceptions of the good of society as a whole'". He discusses examples of differing
applications of the principle in Australia, Britain and Canada. R Dingwall and J M Eekelaar
have argued that judges resort in an ad hoc fashion to commonsense psychological theories
in order to justify what are essentially moral decisions, *‘Judgments of Solomon: Psychology
and Family Law’" in M P M Richards and P Light, Children of Social Worlds, Polity, 1986.
Preferred psychologies can change but the wording of the welfare principle remains intact.
See also M L Fineman and A Opie, ““The Uses of Social Science Data in Legal Policy-Making:
Custody Determinations at Divorce™ [1987F Wisconsin LR 107.

26 A Charlow, “*Awarding Custody: The Best Interests of the Child and Qther Fictions’* (1987)
Yale Law and Policy Rev 267. See also A G LeFrancois, “Children’s Representation in Custody
Litigation in America and Australia’ (1988) 6 Law in Context 1: **In the area of child custody
it is fundamentally unclear that there is anything approaching consensus about where we
want to be, apart from the general claim that we would like the best result achievable.”

27 As Freeman has said, the **annals of lega! history are strewn with examples of institutions
and practices which have had unintended consequences™’, M D A Freeman, “‘Questioning
the Delegalisation Movement in Family Law”’ in Eekelaar and Katz, n 8, supra, 7 at 8. Section
43 Family Law Act contains a statement of policy about the principles to be applied by courts
exercising jurisdiction under the Act. Yet one judge in the NSW Court of Appeal was able
to describe the section as *‘propaganda contradicted by the substantial provisions of the Act’”,
Hutley JA in Seidler v Shallhafer (1982) 8 FLR 598 at 641. For a powerful analysis of policy
in contract law and the inability to determine which rules actually promote the policies of
““individualism™ or *“‘communitarianism’’ see } M Feinman, ‘‘Critical Approaches to Contract
Law’’ (1983) 30 UCLALR 829 at 839-44. This approach is directly applicable to a **policy™
of making divorced women *‘stand up on their own two feet” etc.

28 T Parsons and E A Shils (eds) Toward a General Theory of Action, Harper & Row, 1962,
p179. ) ‘
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be called “‘critical’.?* Foremost amongst the English theorists is arguably
Michael Freeman. His inaugural lecture as Professor of Law at University
College London in 1985 was called ‘‘Towards a Critical Theory of Family
Law™: hence the title of the present article. In his lecture Freeman said;30

By .calling for a critical theory of family law 1 am asserting that law needs to be
socially located and that family law cannot be understood if it is assumed to operate
neutrally, ahistorically or cocooned from indices of power,

This call encapsulates both a criticism of orthodoxy and a direction for
heterodoxy to take. Freeman’s own work has concentrated on the issues of
domestic violence®! and cohabitation. 3 Other examples of critical writing are
Katherine O’Donovan’s account of the legal construction of gender divisions
in law generally,* Carol Srmart’s account of the reproduction of patriarchal
relations in post-war Britain through marriage and divorce law®* and Pamela
Symes’ short piece on the relationship between women’s economic dependence,
property rights and power,33

"Whilst there are differences within this literature, two themes that run
throughout it are the nature of the public/private dichotomy and the role played
by ideology. As to the first, the distinction between public and private spheres
of life can be traced back to Aristotle,s but it derived fuller social meaning
with the rough coincidence of the Industrial Revolution and the acceptance
of liberal philosophy. The former slowly brought about the physical separation
between home and the outside world of work and the polity. The latter sought
to justify the existence of a limited state whose writ did not run into certain
areas. Put together, family life was socially constructed as beyond the law.
A furtier veneer of respectability was added by sociological theory3? in the
first half of this century, which suggested that the private family—*‘a haven
in a heartless world" ***—was functional for industrial societies and the division
of labour within the family was socially and psychologically desirable.

Critical theorists draw a number of conclusions for family law out of the
public/private dichotomy. At a general level, the state’s failure to regulate

29 *‘Critical" here does not refer specifically to Critical Legal Studies, although that movement
may bea parti‘cular example of a critical approach, We refer generally to attempts to integrate
Iega} theory within social theory by the method of critique; of showing that internal explanations
are inadequate and that social ones are required, See A Hunt, ““The Critique of Law: What
is “Critical” About Critical Legal Theory™, (1987} 14 J Law and Society 5 at 14,

30, 11\2;3 A Freeman, “Towards a Critical Theory of Family Law* [1985] Currenr Legal Problems

31 MD A Freeman, Violence in the Home, Saxon House, 1979 and “Violence Apainst Women:
Does the Legal System Provide Solutions or itself Constitute the Problem?"’, {1980) 7 Brit
J of Law and Society 215.

32 M D A Freeman and C M Lyon, Cohabitation without Marriage, Gower, 1983,

33 ‘_K O'Donovan Sexual Divisions in Law, Weidenfeld and Nicolson, 1985,

34 ‘Cl Smart, The Ties That Bind, Routledge and Kegan Paul, 1984,

35 |P:Symes, *'Property, Power and Dependence: Criticat Family Law'* (1987) 14 J of Law
and Soc 199.

36 The Politics, Book 1.

37 See, eg, T Parsons and R F Bales, Family: Socialization and Interaction, Routledge and
Kegan Paul, 1956. For a useful critical discussion see D H } Morgan, Social Theory and
the Family, Routledge and Kepan Paul, 1975, ch 1.

38 'f;l;?expression is that of Christopher Lasch, see Haver in a Heartless World, Basic Books,
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the internal workings of the family is seen as a deliberate abstention so that
power relations can be played out unimpeded. Furthermore, the krnown reluc-
tance of the law to enter the family unit leads to disempowerment of women
by instilling a belief that their position is natural and inevitable. More detailed
accounts have suggested that judicial and police practices regarding domestic
violence are informed by a notion of the law’s limited role inside the family. 3
The dichotomy is also said to have led to the undervaluing of domestic labour
because such labour is not as evidently economic in character as labour in the
public sphere.* Hence, family law has consistently failed to protect the interests
of wives in property allocation after marriage breakdown {empirical evidence
now being available to support the thesis).*! These are only examples of the
claimed consequences for family law of a view of the world which recognises
separate spheres with different groundrules. The above sample should also
be enough to show that ideology is another key idea in the critical literature.

Freeman is probably the most explicit of the writers under consideration
in this reliance on ideology as an explanatory concept, but it is more or less
present in all the other accounts we have referred to. The argument is usually
along the following lines: Social relationships are partly constituted by
ideologies that are encoded within law and official practice. The critical
endeavour is to lay bare these ideologies so that the constructed nature of
relationships can be appreciated and strategies developed for change. As an
example, social views about the legitimacy of wife battering have drawn on
historical signals within the law about its permissibility. The law is said to
be part of the problem rather than the solution.*?

Whilst the twin concepts of the public/private dichotomy and ideology have
clearly excited scholars with radical leanings, they have also drawn fire from
unexpected quarters. John Eekelaar’s own writings (initially policy-based and
more latterly philosophically informed) can in no way be regarded as black-
letter.** Yet in a major article in the Law Quarterly Review he has recently
advised Freeman et al to pause before following the alluring critical trail. Some
of Eekelaar's article need not detain us at present. His identification of writers
such as Freeman with the so-called American Critical Legal Studies Movement
{CLS) seems strained,** and so his attack on CLS hallmarks like the “‘funda-
mental contradiction’ is not one that touches the English writers. Nevertheless,
Eekelaar’s own views on the public/private dichotomy do challenge directly
the critical endeavour and this is our concern here.

39 For a collection of perspectives see, J Pahl (ed) Private Violence and Public Policy, Routledge
and Kegan Paul, 1985,

40 For an interesting discussion, see Smart, n 33, supra, 85-6.

41 See the research results in P McDonald {ed) Sertling Up: Property and Income Distribution
ot Divorce in Australia, Prentice-Hall, 1986,

42 M D A Freeman, ‘‘Violence Against Women: Does the Legal System Provide Solutions
or Itself Constitute the Problem?’’ (1980) 7 Brit J of Law and Soc 215, ;

43 See, eg, the differences between the two editions of Family Law and Social Pilicy, Weidenfeld
and Nicolsen, 1978 and 1984, and also **The Emergence of Children’s Rights™ (1986) 6
Oxford J of Legal Studies 161. :

44 Freeman himself keeps a cautious distance from CLS, see n 29, supra, 160. Eckelaar’'s
inclusion of Nikolas Rose is surprising because the whole purpose of Rose’s article is to
argue against the analytic strategy of critique and suggest that critical analysis must rethink
some of its fundamentzl concepts, see N Rose, “*Beyond the Public/Private Division: Law,
Power and the Family’’ (1987) 14 J of Law and Soc 61 at 62.
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Drawing on Olsen** (actually an American critical scholar herself) Eckelaar
says that the single over-arching dichotomy of public/private is suspect when
one censiders how the-market is public when contrasted with the family, but
private when contrasted with the state. The divisions to be drawn between
family, market and state are therefore more complex and, he implies, the
explanatory power of the dichotomy is diluted. Next Eekelaar doubts whether
law can be said to constitute any distinction between the family and the outside
world. On the contrary, he argues, legal reforms under liberalism have broken
down aspects of a distinction that predated liberalism.

Eekelaar concludes that the public/private distinction is not useful for
understanding family law and proceeds to suggest a replacement strategy. In
essence this involves seeing the family as an instrument of allocative efficiency.
The involvement of the law in family life is, Eekelaar suggests, a direct response
to the failure of the family to achieve allocative efficiency. This failure threatens
the ““public interest”” and the law may therefore legitimately intervene.

Eekelaar’s economic reductionism takes a benign form. Societies, he says,
have worked on the assumption that resources are distributed internally within
the family, but when the breadwinner leaves the home then, since the days
of the Elizabethan Poor Law, the law has become involved in enforcing family
support. Law is a public instrument and so expressions of community values
are:made most strongly only when the public interest is threatened. Similar
low key remarks are made about the history of legal interest in the protection
of children. Law intervenes in parental behaviour only when public norms
have been transgressed. Eekelaar concludes by showing how a **non-critical”
family lawyer could agree with the critical analysis as to the centrality of gender
and child-care roles in the constitution of female economic dependence without
dogmatically asserting an unbridgeable gulf between “public’ and ‘“private”’.

The other key theme in critical writing, we have argued, is ideology. Alan
Hunt, who has been in the vanguard of eritical theory in English legal
scholarship, has cautioned against the undiscriminating use of the concept of
ideology in radical writing. He says that ideology is **all too often invoked
as an evasion rather than a solution’’ .47 Paraphrasing, he argues that it is not
obvious what method is appropriate for extracting ideologies (or “‘reading’’
them). It is not clear how one could measure the effectivity of ideology: that
is, the impact that the signals have on those who are supposed to be receiving
them. Furthermore, it is difficult to distinguish any impact that legal ideology
mi,lght have from the impact of ideologies in social practices and discourses
at large.

Given these concerns about the utility of the public/private distinction and
the concept of ideology generally, the future of the critical family law enterprise
begins to look rather bleak.*® And we can add in some of our own reservations.

45 F Olsen, “The Family and the Market: A 3tudy of Ideology and Law Reform™ (1983) 96
Harv LR 1497.

46 A Hunt, ‘“The Ideclogy of Law: Advances ard Problems in Recent Applications of the Concept
of Ideology w the Analysis of Law"’ (1985) 19 Law and Soc Rev 11,

47 Ibid, at 12.

48 In order to make progress we are assuming that these concerns have force. While the

. Public/private dichotomy undoubtedly has problems it is not immediately obvious to us that

Eckelaar’s sugpested replacement, with its economic reductionism and incantation of the murky
concept of public interest, furthers our understanding of family law.
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Family law statutes nowadays confer broad discretion. Included in the number
of judges and practitioners there must be intelligent and sympathetic people
who do not condone violence, who would genuinely be alarmed at accusations
of bias in custody cases and who sincerely seek to make the best out of a bad
job when it comes to dividing up property on marriage breakdown. The
empirical basis for many of the critics’” observations can be guite thin; often
relying on the tudicrously sexist statement of an appellate court judge,* the
antiquated endorsement of parent power®® or the statutory provision that has
slipped through the net and not been made gender nentrat.*! These, we argue,
are the easy cases. It is much more difficult to account in these terms for the
daily practice of family lawyers in the 90% or more of cases that do not come
before any judge and the run of the mill first instance decisions amongst the
remainder. Naturally, any theory has to be an abstraction from examples of
its application, but the connections between this kind of theory and what one
senses about the practice of family law just seem too tenuous.

These various reservations point to the conclusion that perhaps doctrinal
expository accounts of family law are all one can aim at. There will always
be the famous ‘‘gap”’ between the law on the books and the law in action.
Better empirical work will help us know more about the gap, and we can then
make rational decisions about whether to try and bridge it. Such a conclusion
is hardly revolutionary and is precisely not what Michael Freeman and others
have in mind.*2 But in our view it is fer too early for theorists to run up the
white flag even if they were minded to,

Although Eekelaar and others have thrown doubt on the explanatory utility
of concepts like public/private and ideology, the conclusion that these and
neighbouring concepts play o role in a theory of family law seems intuitively
too strong. What critical family lawyers need, in our submission, is a theory
of reasening that can account for ground level decision-making and relate it
in some way to ideology, the state, patriarchy and so forth: in other words,
a bridging theory of some kind. The Critical Legal Studies Movement offers
us one pathway to such a theory because of its attention to indeterminacy in
law. In the remainder of the paper we argue that the indeterminacy thesis

49 The remarks of Lord Denning in Wachtel [1973] Fam 72 are a good example. He justified
(at 94} the starting point of awarding a wife one-third of the joint assets on the basis that
a husband would have to obtain a housekeeper but a wife would not. Freeman refers to this
regularly, for example in n 31 at 32-3.

50 When Freeman wrote his inaugural lecture the case of Gillick v West Norfolk Health Authority
[1985] 2 WLR 413 was at the Court of Appeal stage where parent power was upheld on
curious grounds (and the decision was later reversed). See Freeman’s treatment of it in n
29, supra, at 159.

51 For example, the Married Women’s Property Act 1964 (Eng) applies only to housekeeping
allowances from husband to wife. In all probability, few practitioners have ever heard of
it and there is very little case law on it, See Freeman's reliance on it inn 31 , supra, at 33-4.

52 Inn29, supra, at 161-2 he acknowledges some value in empirical work and does not deny
the gap between paper rights and real rights, but he suggests that empirical work must have
same underlying theory; hence his search for one, He also says that the pragmatists who
undertake this kind of research have treated the law and the legal system as discrete entities,

* as natural and unproblematic and as occupying a central hegemonic position. They have made
little attempt to relate the legal system to the wider social order or the state. This does not
sound like someone who will settle for the conclusion that doctrinal texts do the best that
one can do, ; :
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of CLS, if reformulated, provides such a theory of reasoning. What follows
is drawn from a wider project and the presentation here is shorn of some of
its detail due to confines of space.

Indeterminacy in Law

The indeterminacy thesis essentially concerns the extent to which “law’’
constrains the outcome of any dispute. It is a thesis that comes in different
versions. One recent scholarly treatment of it draws a bread division between
a weak indeterminacy thesis and a strong one.3* The weak version holds that
important cases are indeterminate; that is, the relevant rules do not determine
an exclusive outcome. 3% Such a version, whilst it might be true, can be dismissed
as unimportant. No objective standard exists to identify an important case,
If rule indeterminacy is the measure of importance, then the argument is
circular. In conirast, the strong indeterminacy thesis holds that @il rules are
indeterminate; even ones that appear to have an easy and cbvious application.
It is this, highly controversial, strong version of the thesis that is explored here.

Before doing so it might help to know why CLS is s0 concerned to establish
legal indeterminacy. The immediate reason is to attack the notion of legal
formalism; a notion of which CLS has a very broad definition. Unger, for
example, describes it as ‘“‘a belief in the possibility of a method of legal
justification that can be clearly contrasted to open-ended disputes about the
basic terms of social life’”. 56 It follows that one is a formalist if one believes
that there is a distinct set of procedures which can be employed under the label
of “‘legal reasoning’” to justify a legal conclusion. Fermalism, in the broad
sense used by CLS, asserts that there is a gap between law and politics. Critical
Legal Studies claims that the gap is an Hlusion. Critical scholars wish to do
50 because liberalism is thought to be most vulnerable on the issue of the rule
of law. If there is no constraint on judicial decisions {as the strong indeterminacy
thiesis argues) then the rule of law collapses. Tying this into our opening account
of two kinds of family law writing it can be seen that the orthodox are essentially
formalists (on the CLS definition) in their belief that outcomes are constrained
by rules.

It seems to us that the strong indeterminacy thesis must ultimately fail.
Although the true ability of experienced lawyers to predict the outcome of cases
has never been properly tested, as far as we are aware, the sense one has is
that predictive powers do improve with experience. One can imagine cases
where one would be justified in putting one’s life savings on the outcome
(although they might never be litigated for precisely this reason). It is partly
the apparent extremism of the indeterminacy thesis that has enabled the whole
CLS project to be easily dismissed. The value of CLS, however, has been
to make us ponder on how it is that some outcomes are predictable at all. This
line of thought might yet lead to a theory that opponents of CLS-would find
harder to knock down.

53 For a fuller version see P Drahos and S Parker, **Critical Contract Law’* (1990) 3 Journal
of Contract Law 30,

54 LB Solum, *“On the Indeterminacy Crisis: Critiquing Critical Dogma'’ (1987) 54 U Chicago
LR 462,

55 Ibid, at 488 et seq.

56 R M Unger, “*The Critical Legal Studies Movemient’* (1983) 96 Harvard LR 563 at 564.

s
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The strong indeterminacy theorists have failed to clarify an ambiguity
between rules/dectrine and reasoning. There might be a whole host of rules
the meaning of which is not seriously in dispute. Whether they produce
standardised and predictable outcomes depends on a shared line of reasoning
to operate the rules in a particular way. Thus, for example, the written evidence
requirement in the Statute of Frauds might be easily understood in the central
case yet that did not stop a reasoning process that by-passed the rule within
a few years (the part performance doctrine). Conversely, there might be a whole
host of rules, the meaning of which could seriously be disputed and vet
reasoning conventions operate to stabilise their meaning.

This approach to rule following has some philosophical tradition,*? and has
recently been revived by philosophers who acknowledge that rules (of any kind)
cannot speak directly to anyone and cannot apply themselves.*® For them to
fulfil the functions that we expect of rules there must be some common
inclination, or convention, to mobilise them.¥

The consequence of this approach for the strong indeterminacy thesis is
that law may well permit a far greater range of plausible outcomes than
formalistic scholarship allows, but it can, nonetheless, be distinguished from
purely political or moral argumentation through the conventions that prevail
about the way that rules are to be used.*® These conventions might be fragile,
specific to a particular commiunity of rule-users and lacking in logical
compulsion. They certainly require regular renewal by rule-users. But when
they exist they exist,

To illustrate this modified indeterminacy thesis, take the history of modern
negligence liability. The conclusion of the majority of the House of Lords in
Donoghue v Stevenson®® that a manufacturer was liable in negligence to an
end-user of his product was 2 conclusion of law which could have been reached
at least in the second half of the 19th century, The concepts central to modern
negligence such as the standard of the reasonable man and the duty of care
were then available in legal materials, and had been available in embryonic
form for some time.5? Why, then, did the rule not emerge until the 1930s?
Fleming's answer to the comparatively late development of negligence is the
familiar one. The restriction on a manufacturer’s liability in the 19th century
was a product of values and social policies which sought, among other things,
the development of a strong industry threugh limiting individual responsibility
for harmful action.®? So, like more radical scholars, 5 Fleming thinks the answer
lies in the ideology of the period.

57 See L Wittgenstein, Philosophical Investigations (G E M Anscombe trans) 1968,

38 See, eg, S A Kripke, Witgenstein on Rules and Private Language, 1982,

59 See P Pettit, “*The Reality of Rulé-Fol]owing" (1990) Mind (forthcoming).

60 As we have said, these views on conventions and their role in legal reasoning cannot be
elaborated here for reasons of space. On the role of conventions, however, see O M Fiss,
“*Conventionalism’* (1985) 58 § Cal LR 177; O M Fiss, **The Death of Law"' (1986) 72
Cornell LR 1. For a less sympathetic treatment of conventionalism see R A Posner,
“*Conventionalism: The Key to Law as an Awtonomous Discipline” (1988) 38 U Toronto
LF 333,

61 [1932] AC 562. :

62 See J G Fleming, The Law of Torss, Tth ed, 1987, pp 97 and 125.

63 Ibid, at 94 and 126. i :

64 See, eg, R L Abel A Critique of American Tort Law'’ (1981} 8 Brizisk Journal of Law
and Society 199 at 206, '
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The problem with this answer is that it does not explain how the possibility
of using concepts such as reasonableness and duty of care, with all their inherent
indeterminacies, to construct a different outcome were regularly screened out
by the judiciary as part of their internal way of engaging in legal reasoning,
A fuller explanation is that the reascning conventions of the time, informed
no doubt by prevailing ideologies such as the limited role for the state to enter
into the market, did not allow the rules to be operated in certain ways, One
notable deviant was the Master of the Rolls in 1883. In Heaven v Penderss
Brett MR attempted to use inductive logic to extract a general principle of
negligence lizbility from the existing case law. His brethren expressly dissented
from this part of the judgment but not, we argne, because they specifically
thought through all the consequences that such a principle might entail for
industry, nor because they could faul: the logic, but because in a more diffuse
way it offended against their view of the world and sense of how law should
be used.®S Brett MR was literally not reasoning conventionally: for our
purposes, he was the exception that proved the convention.

The argument, then, is that conventions help to fix the application of rules
and determine their scope of application. They may not always be articulated,
they may not be readily apparent to outsiders or inexperienced rule-users and
they may be internal to a particular community much smaller than *‘a legal

system’’, but they provide some standardisation of outcome for so long as they
exist.

Closer to a Critical Theory of Family Law

It might help if we retraced our steps before proceeding. We began by depicting
two guite different visions of familv law and labelling them orthodox and
heterodox. We suggested that heterodoxy might have come about due to the
failure of orthodoxy to offer a satisfying paradigm of knowledge. In examining
whether there is yet any justification for leaping to a different paradigm we
suggested some limitations in an emerging body of writing that might be called
critical family law. We went on to describe an approach to legal reasoning
that switches the emphasis away from vindicating indeterminacy and towards
asking how any rules can ever operate determinately. That led us to discuss
conventions that exist over the way that doctrine and rules cught to be used.

The extent to which an orthodox formalist can draw comfort from this
approach is limited. Consistency of rule following is entirely contingent on
the strength and coverage of the conventions in the particular system at a
particular point in time. Yet the dissensus over what a just family law would
look like in societies such as Australia and England suggests that any
conventions live locally and precariously, It is hard to see how judges under
current conditions can be expected to reason in standardised ways.

The critical theorists, on the other hand, can now have a greater sense of
purpose. In a way the outer limits of any theory have been sketched because

65 (1883) 11 QBD 503,

66 Brett MR, later Lord Esher MR, found zn ally in A L Smith LT in Le Lievre and Dennes
v Gould [1893] 1 QB 491.
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the possibility of lapses into chaos—of wildernesses of single instances®”—has
to be acknowledged. If conventions about how rules are to be used break down
completely then the causes of the collapse might be worthy of study but there
is not much that one can usefully say about family law itself. Short of any
such collapse, however, the theorist can now engage in the empirical task of
deccding the reasoning conventions at work. In doing so, the theorist is fortified
by the liberating notion that the rules do not speak directly to anyone; that
they only have effect in any patterned way because inter-subjective under-
standings are in currency to suggest how they are to be used. Now, as Freeman
and others would be quick to point out, empirical work such as this requires
some theory to suggest what to look for and what to make of it when one finds
it. This is where notions like the public/private dichotomy and ideology can
usefully be deployed.

To give an example, classical marriage law, which we described earlier
as having something of a coherent justificatory framework, appeared for a time
to be a discrete rule-driven system which produced predictable results. This
was because the conventions about rule-use were strong, The visions of social
life tucked inside the rules were quite different from the visions governing
the marketplace in the law of contract and so forth. Accordingly, there was
nothing incongruous in, say, treating married women differently from men.
Ideas about formal equality which were said to pervade the marketplace were
in a different sphere. But as soon as the world was seen rather differently and
the old visions made less sense, then conventions about rule use began to
change. A good illustration, drawn from English family law, was the crusade
of Lord Denning to adapt trusts doctrine and take a new interpretation of the
Married Women'’s Property Act 1882, so as to confer on the increasing number
of working wives a share in the matrimonial home.%8

It seems to us that orthodox literature has clung to the old habits of seeing
family law as a meaningful separate entity comprising rules and conventions
for their deployment, from which one can make predictions about outcomes
with some confidence. Those habits may have been warranted until the post-
‘War period when it was possible to say that an image of the family, of familial
responsibilities, of right and wrong, underpinned the rules. The conventions
about rule-use were accordingly sufficiently strong to allow for prediction,
because the rule-users had absorbed and understood the image.

Latterly in all western societies, the image has approached collapse because
it embodies a vision of marriage and family relations that no longer commands
sufficient normative support. There is now so little consensus about key
questions concerning family life and its aftermath-—who should lock after
children, how one quantifies homemaker contributions, whether one should

67 In the High Court decision in Maller v Maller [1983-4] 156 CLR 605; 52 ALR 193 concerning
the extent to which judicial discretion could be confined by guidelines or presumptions, Deane
J used this expression, borrowed from Tennyson, to refer 1o the alternative o consistency.
68 For an account of this see Stephen Parker, Informal Marriage, Cohabitation and the Law
1750-1989, MacMillan, 1990, ch 6. In view of the text at fn 49 it might seem curious to
cite Lord Denning in connection with progressiveness, On the other hand, Lord Denning’s
outlock involved images of women which are hard to reconcile with each other; see his The
Due Process of Law, Butterworths, 1980, pp 194 et seq for an account of how women are
equal, but different. These contradictory images seem to be played out in his judgments.
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be compensated for lost employment possibilities, and so forth—that all legal
rules can only be expressed in the most vague terms. Those that apply the
rules when they grant injunctions, make custody and guardianship orders, award
maintenance and alter property interests etc find virtually no useful guidance
from legislation. In many cases a number of quite different outcomes are
justifiable by reference to statutory criteria (and partly for that reason the
appellate courts wish to filter out most appeals). s To compound the confusion,
many of the consequences of marriage breakdown are picked up in other areas
of law (social security and homelessness legislation, the child support scheme
etc), so that the areas of knowledge which used to serve a family lawyer are
no longer sufficient,

Notice how the above application of conventions theory to family law
admitted of the possibility that bounda~ies between the family and the market
could change and become blurred. Tt seems to us that nothing is gained by
an insistence on rigid separation. It makes more sense {o say that ideas about
separate spheres and so forth have had general currency in western societies
since the arrival of liberalism, but those ideas can contain contradictions and
the separation is never immutable.

Conclusion

The heterodox have sought to explain the charged minutiae of interaction in
family law with austere theories that rely on high level concepts like ideology
and the public/private distinction. Our view is that the elegance of such grand
abstractions is compromised by the muddle of contradiction, by regional
specificity and by outright randomness at times. Crucial to understanding this
muddle and regional specificity is, we saggest, an account of the local reasoning
conventions which inform and constitutz local practices. The limited usefulness
of talking about *‘the family law system’” and family law as a single process
needs to be appreciated fully and replaced by a perception of family law as
2 loose collection of local, regional, sometimes competing and conflicting,
multi-variate processes.”®

Although the addition of our approach to legal reasoning requires some
concessions from the current critical theory of family law, a new sense of
purpose is gained from the combination of social theory with a conventions
based account of legal reasoning. Rather than choosing between an orthodox
and heterodox approach and slavishly perpetvating the difference between them,
a new paradigm of family law would involve the development of concepts

69 Groriow v Gronow (1979) 144 CLR 513; 29 ALR 129,

70 Sorme recent empirical work supports such a conceptualisation of family law. In a study of
lawyer client divorce conferences Sarat and Felstiner found that lawyers stressed to their
clients the chaotic and arbitrary nature of te legal system, making every effott to denigrate
the role of formal legal rules in the systery; see A Sarat and W L F Felstiner ““Lawyers
and Legal Consciovsness: Law Talk in the Divorce Lawyer’s Office’* (1989) 98 Yale L7
1663. Another study, not involvinig family faw, of legal decision-making in American lower
courts found divergences between different cities and even single court systems. The study
observed that *“it becomes difficult to appreciate that they [judges] are operating within the
same legal system”; see J M Conley and W M O’Barr, *‘Fundamentals of Jutisprudence:

An Ethnography of Judicial Decision Makir.g in Informal Courts™ (1988) 66 North Carolina
LR 467 at 468,

Cioser 1o a Critical Theory of Family Law 175

which simultaneously capture the specificity of family law, while allowing a
broader approach to questions of knowledge than orthodox docirinal approaches
currently encourage.

Cur call for a new paradigm amounts to more than a simple call for more
conventional empirical work. In the United States considerable efforts have
been made to explain judicial decision-making in terms of the personality of
judges, their social background, the socio-political environment and so on,
with much of this work employing sophisticated statistical technigues.”
Although this research produces valuable data it tends to undervalue the
meaning or nermativity of rules for their users. Legal rules and outcomes are
treated as mere emanations of more central factors such as personality, political
philosophy, class and educational background etc. This ignores, we suggest,
the fact that rules have meanings for actors within the legal system; meanings
which operate upon those actors as well as being operated by them.

‘What approaches then might this new paradigm of family law contain? If
we are right about the local character of conventions and their role in legal
reascning one important task is to identify the discrete groups of rule-users
demarcated by different conventions, It is tempting to think that the identifi-
cation of groups of rule-users should be followed by an analysis of the values
of those groups, bat value analysis would form only part of this enterprise,”?
We have suggested that vatues, because of their slogan-like nature, do not take
us far enough into-the dynamics of family law. The term ‘‘value’ seems to
be a form of cryptic shorthand for a range of attitudes, approaches and dis-
positions that permeate legal decision-making, and is probably too general
a notion to help us understand rule following and rule making as localised
processes in family law. Another job, then, for a new paradigm of family law
might be the development of a more sophisticated account of the connection
between the value commitments of legal actors and dispute outcomes.

Orthodox scholarship has shied away from this kind of work in favour of
the stylised distance that legal discourse maintains from the core issues,” When
it has admitted to the impurity of legal discourse, orthodox scholarship has
chosen to be comfortable with a simple explanation of that impurity, ascribing
it to differing value commitments. There is, however, every reason to think
that there is more to the story. Movement in the direction we have suggested
is more likely to lead to the construction of a new and richer paradigm of family
law,

71 Fora good review of this kind of work see Conley and ('Barr, ibid, at 470-5. For an earlier
discussion of quantilative approaches, see G Schubert (ed) Quantitative Analysis of Judicial
Behaviour, 1959, See also the symposium on social science approaches to the judicial process
in (1966) 79 Harv LR 1551-628.

72 Velue analysis was inspired in the USA by the Realist movement, but it remained only part
of a Realist strategy for understanding judicial decision-making; see Karl Llewellyn, *‘Some
Realism About Realism—Responding to Dean Pound’’ (1931) 44 Harv LR 1222. For a
discussion of values see F § Cohen ‘“Field Theory and Judicial Logic'” (1950) 59 Yale LF 238.

73 The expression is taken from C Daiton, **An Essay in the Deconstraction of Contract Law’’
(1984-85) 94 Yale L7 999 at 1009.



