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Ahstract. When a developing country negotiates with a large developed country it generally
faces the problem of unequal bargaining power. Within the context of trade negotiations,
forming coalitions is one natural response to this. However, even in multilatera} contexts, the
sources of bargaining power still operate to advantage the large developed state and developing
states do not always gain strength from numbers. The experience of the Uruguay Round,
especially the negotiations over intellectual property rights, suggests that developing couniries
have to think much more creatively about group life rather than focusing on the institutional
reform of the World Trade Organization. Informal and formal groups have different advantages
and disadvantages. A more formal structure along the lines proposed in this article would
help developing countries to overcome the weaknesses of informal groups, especially the
two-track dilernma. Developing countries need groups that encourage communication amoing
themselves, especially in the hard bargaining stages of a trade round. Betfer communication
among developing countries is the basis for making caleulative trust more robust and allows
for the possibility of forming some level of social identity trust.
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Developing countries usually leave the multilateral trade negotiating table
expressing some disappointment with the negotiating process. The Tokyo
Round, for instance, saw them complain about the pre-negotiating strategies
of the United States, the European Community and Japan (GATT 1979).
The Uruguay Round agenda was dominated by the Quad: the United States,
European Community, Japan and Canada. Moreover, it took place against
a background of bilateral trade pressure brought to bear on key devel-
oping countries by the United States, and to a lesser extent the European
Community, over trade issues such as intellectual property and services (Sell
1995; Ryan 1998: ch. 4). To help overcome these disappointments, as well
as to meet the many criticisms of the World Trade Organization (WTO)
regime emanating from international civil society, the Doha WTQ Ministerial
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Declaration of November 2001, which launched a new trade round, is full of
promising themes for developing countries.! Doha is being referred to as a
‘development round’.

This round of WTO negotiations may, however, be a familiar pattern
repeating itself with a subtler intensity. Doha is not the first time that devel-
oping countries have heard development-friendly language at the beginning
of a trade round. Such themes are to be found in, for example, the Kennedy
Round.? At the beginning of a multilateral round there is usualily some hort-
atory language that holds out the promise of a better deal on development.
As the round descends into hard bargaining, each state’s self-interests come
to the fore. In a negotiating context characterized by unequal power rela-
tions and disparities in information and organizational resources, the pursuit
of self-interest by states does not necessarily produce an invisible hand to
guide the negotiations to a welfare-enhancing outcome. Weaker states may,
in fact, suffer further losses. The Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS} that came out of the Uraguay Round is
a case in point. For the time-being at least, its main impact is to transfer rents
from developing countries to a few already wealthy states (Maskuos 2000: 503;
World Bank 2002: 133),

Even if the various rounds of the General Agreement on Tariffs and Trade
(GATT) have not always met the expectations of developing countries, they
have conferred some benefits on those countries. Tariffs in developed coun-
tries have been reduced and the Agreement on Agriculture that came out
of the Uruguay Round has set states on a course that may one day see
considerable reductions in trade-distorting domestic support by developed
countries.’ One argument in favor of developing states joining or remaining
in the WTO is that they tend to do better in a multilateral-rules-based system
that offers them some scope for collective bargaining, as opposed to going it
alone with a powerful developed country in a bilateral negotiation (Krueger
1999). So, for example, the free trade agreement of 2000 between Jordan and
the United States saw Jordan agreeing to standards of intellectual property
that exceed those to be found in TRIPS, thereby worsening Jordan’s terms of
trade as an intellectual property importer (Drahos 2001). By not assenting
to preferential trading arrangements and instead supporting a multilateral
trade regime, developing states increase their chances to obtain standards
and trading arrangements that are favorable to their development concerns.
The Declaration on the TRIPS Agreement and Public Health that came
out of the Doha Ministerial (Doha Declaration) in November 2001 was the
product of collective action by developing countries in alliance with inter-
national non-governmental organizations (NGOs) (Sell 2002). Nothing like
it could have been achieved by any single developing country in a bilateral
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negotiation with the United States or the European Union. Similarly, the
Cairns Group of agricultural exporters (fourteen of the eighteen members

. of the group are developing countries) gained much more in the Uruguay

Round on agriculture than any one of the group could have done so acting
independently.*

WTO negotiations offer developing countries better prospects than bilat-
eral negotiations. It does not follow that those prospects are good. A multilat-
eral trade negotiation does not by itself neutralize inequalities in bargaining
power or remedy disparities in information and organizational resources.
There are a number of reasons for this. A multilateral trade negotiation offers
opportunities for strong states to form coalitions, just as it does for weak
states. GATT rounds in the past have been characterized by co-operation -
between the United States and the European Community.® In the case of
the Uruguay Round those levels of co-operation were guite high on the
new subject matters of the Round. A multilateral trade negotiation does not
diminish the capacity of a strong state to make credible threats. In fact, it may
enhance a state’s power because weak states, once they have gained some
concessions, may become desperate to see a negotiation through. Weaker
states may actually become more responsive to a strong state’s threat, for
example, to abandon the talks. A multilateral trade negotiation may also
require a weak state to make complex calculations about trade-offs across
a range of subject matters, putting more strain on that country’s analytical
and organizational resources than a bilateral negotiation that is confined to
a single subject matter like investment. Finally, it is worth observing that a
multilateral trade negotiation may be multilateral in name only. Negotiations
untder the General Agreement in Trade in Services often take on a bilateral
character.

One response to the problems of weak states negotiating in the WTO is
to ask whether the institutional design of the WTO can be improved in this
regard. However, institutional rules in themselves cannot equalize bargaining
power. They may be used to set limits on the exercise of power, as contract
law sets limits on the freedom of contract, but that may not be desirable.
The WTO is a bargaining forum. Placing restrictions on bargaining within
the institution may simply diminish its importance in favor of bilateral or
regional fora.

Another response elaborated in this article is to ask whether developing
states can improve the processes through which they bargain with strong
states. This is a difficult question to answer because the focus becomes a
dynamic process of negotiation that is context-dependent. It is not a game-
theoretic question of predicting outcomes from a set structure of interaction,
but rather asks how one group of actors can improve processes in ways that
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lead to better outcomes for themselves. Drawing on the experience of devel-
oping countries in the Uruguay Round, this article suggests that developing
countries should adopt a more formal structure for the purposes of managing
negotiations within the WTO and those that are related to WTO regimes that
take place in other multilateral, regional or bilateral fora. A primary reason for
the adoption of a more formal structure is that developing countries have to
manage negotiating complexity across fora and regimes and not just within
a single forum and regime. This article develops an analysis of bargaining
power that shows why strong states remain strong despite the numerical
superiority of weak states. A possible formal structure for developing states
is briefly sketched and its advantages and disadvantages are analyzed. The
theoretical analysis focuses on the group life of developing countries rather
than on institutional reform within the WTQ. The analysis of bargaining
power suggests that if developing countries wish to improve their bargaining
outcornes group life is precisely where their focus should lie.

Bargaining Power .

Bargaining power in the context of a trade negotiation has four basic sources.
First and foremost, bargaining power is affected by a state’s share of market
power. Control over a large domestic market gives a state a powerful tool
in a trade negotiation, as the following statement from a US official makes
clear: “what we are doing is using the lure of lucrative, lovely American tele-
communication markets to leverage open foreign markets.”® A country with
a large domestic market to which other countries want access or upon which
other countries are already dependent in terms of trade, is in a position to
make credible threats (as well as credible promises of payment and technical
assistance). The capacity to make credible threats is a critical determinant
of a trade negotiation. For example, during the Uruguay Round a number
of developing countries had the benefit of duty-free trading privileges in the
United States under its Generalized System of Preferences (GSP).” In 1984
the United States amended its 1974 Trade Act by linking the grant of these
privileges to the adoption and enforcement of adequate intellectual property
standards (Abbott 1989). During the course of the Uruguay Round a number
of developing states were threatened with suspension of their GSP privileges
for failing to enact adequate standards of intellectual property protection. In
a few cases GSP penalties were imposed (Sell 1995).

A second source of bargaining power is what might be termed a
state’s ‘commercial intelligence networks’. These are networks that gather,
distribute and analyze information relating to a state’s trade, economic and
business performance as well as similar information about other states.
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Included in the networks are a state’s trade bureaucracy, its business organiza-
tions (for example, a national chamber of commerce) and individual corpor-
ations. The more integrated the network in terms of information sharing and
analysis the more effective it is likely to be in a trade negotiation. Both the
United States and the European Union have, over time, developed sophistic-
ated networks. For example, in 1974 the United States created the Advisory
Committee-for Trade Policy and Negotiations (ACTN) so as to “ensure that
U.S. trade policy and trade negotiation objectives adequately reflect U.S.
commercial and economic interests.”® ACTN is at the apex of an elaborate
consultative structure that involves more than 35 committees with over one
thousand members from the private sector. Out of this business crucible came,
during the 1980s, the crucial strategic thinking on the trade-based approach to
intellectual property (Drahos 1995). It was ACTN that developed a sweeping
trade and investment agenda that included development within the GATT of
a broad code on intellectual property.

A third source of bargaining power is the capacity of a state to enroll other
actors, both state and non-state, in a coaliion (enrolment power) (Braith-
waite and Drahos 2000: 482). Non-state actors in the form of business
actors have always been important in international commercial negotiations.
More recently, actors that can be grouped under the label ‘international civil
society” have also assumed a role (Braithwaite and Drahos 2000: ch. 20). The
Declaration on TRIPS and Public Health that was agreed upon by ministers
in Doha was the product of an alliance between developing states and influ-
ential NGO actors like the Consumer Project on Technology, Médecins Sans
Frontigres (MST) and Oxfam (Mayne 2002).

A fourth source of bargaining power is a state’s domestic institutions.
Internal decision-making rules and rules on the delegation of negotiating
authority to a negotiator affect the degree of bargaining power a state
possesses. A state that binds its negotiators may, for example, in some
negotiating contexts increase its bargaining strength. The negotiators cannot
concede and this may produce a better outcome than untying the hands of
the negotiators.” Institutional factors may also affect the degree to which
other sources of bargaining power can be utilized. Where states enter into a
regional trading arrangement they will not necessarily gain much in terms
of bargaining power in the WTO if they continue to negotiate separately.
The European Union, by contrast, almost certainly gains bargaining power
by having a single entity (the Commission) deal with trade issues relating to
its single market.

Of the four sources of bargaining power, the two of most general impor-
tance arc market power, which underpins the capacity to make credible
threats, and commercial intelligence networks. The latter’s importance cannot
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be overestimated for it underpins the capacity of a negotiator to enter into
an informed and persuasive dialogue with his opponent. An over-reliance
on threats in a negotiation is unwise for, as Machijavellj advises, the prince
should “avoid those things which will make him hated or contemptible™
(1993: 145). A more recent study has found that those involved in the nego-
tiation of international regulatory standards overwhelmingly prefer to work
with webs of dialogue rather than of coercion (Braithwaite and Drahos 2000:
557,

From this analysis of bargaining power it is readily understandable why
the United States and the European Union have strong bargaining power and
developing countries comparatively weak bargaining power and why this is
true even in a multilateral forum like the WTO. During the course of a WTO
negotiation, the United States and the Evropean Union can continue to rely
on market power, networks of commercial intelligence and enrolment power
as well as their respective institutional arrangements. Moreover, it is also
probably true that some of these sources of power are in fact magnified in
the context of a WTO negotiation, It is in the United States and the European
Union that the world’s largest corporations have their home offices, which in
turn means that many of the kinds of networks that matter to the outcome of
a trade negotiation exist there. These networks, which are part of enrolment
power, are more likely to be activated in a high-stakes WTO multilateral trade
round than a bilateral negotiation.

Since the conclusion of the Uruguay Round there has been an increasing
focus on the participation of the gmé_o_&:m couatries in the WTQ. One area
of discussion in which the WTO Secretariat has played a lead role relates
to the question of how to enhance the participation of developing countries
m the WTO. Some obvious problems have been identified such as the fact
that 36 WTO and observer members have no permanent representation in
Geneva (Weekes et al. 2001: 4). Obviously this also affecis bargaining power
because without a permanent representative in Geneva who can create lines
of communication and build trust with others involved in the negotiations, the
ability to enroll those others in a coalition is minimal. Measures to enhance
the participation of the weak, however, do not necessarily lead to an increase
in bargaining power. For example, simply because a least-developed country
has a presence in Geneva does not mean that strong countries will make it part
of their networks. Negotiators tend to adopt marginal thinking, usually only
adding those to their networks whom they believe will make a difference. The
observation of Alonzo McDonald, the US >Egmmmaoﬁ.5-o:mamm in Geneva
during the Tokyo Round is instructive on this point: “[I]t was essential that
the US and the EEC develop common positions. Among my early tasks was
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to meet the key players in the major negotiating countries and particularly
those in the EEC” (2000: 205).

There are two reasons why the issue of bargaining power matters. The
first has to do with economic efficiency. When two parties voluntarily agree
to an economic deal, economic theory would characterize the deal as a Pareto
improvement. The voluntary nature of the deal is taken to be a reliable guide
to the personal valuations of utility that underpin the idea of Pareto optimality.
Where bargaining power is 50 unequal as to cast the shadow of domination,
it becomes much more difficult to claim that the bargain struck is in fact a
Pareto improvement. 1

The second reason has to do with political legitimacy and public goods.
The rules that establish the WTO as an institution function as an international
public good. Successive generations of negotiators have taken advantage of
the GATT, and now WTO, rules to bargain about matters that may have
been too costly to negotiate in the absence of those rules. To the extent that
bargaining inequality drives a legitimacy/democratic deficit critique of the
WTO, it also contributes to the destabilization of an institution that functions
as an international public good.

The usuval response to the problem of developing states’ weak bargaining
power is the strength-in-numbers argument. Developing country membership
in the WTO has increased dramatically over the last decade. Approxi-
mately 100 of the WTOQ’s 144 members are developing countries. During
the Uruguay Round there were 96 members of the GATT. The increase
in membership alone suggests that there are much greater possibilities of
coalition-building by weaker states. The next section examines this idea in
more detail.

Winning Coalitions in the WTO

Coalition building does not apply in the context of the WTO in the way that it
does to a party political system where the number of votes defines a winning
coalition. In the WTO each state has a vote and there are procedures for
voting, but as the WTQ Agreement itself states the “WTO shall continue the
practice of decision-making by consensus.”’!! Consensus in the context of the
WTO means that a decision is accepted when no state objects to it. Strength
in voting numbers then does not in itself translate into a winning coalition
because voting is avoided, In any case, under the consensus norm one state
could, in theory, stop a decision all the rest favor, This then raises the question
of how consensus is arrived at. Historically, the GATT’s consensus-building
approach began with the strong players trying to achieve a consensus. Once
an inner circle of consensus had been mnvmmﬁwav it was expanded to take in the
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next group of players. Eventually the expanding-circles of consensus would

reach those on the outer circle. Developing countries, which were numerically
strong, more often than not were on the outer circle. Naturally, this process
was anything but smooth sailing, especially in the Uruguay Round where
developing countries were, for a while at least, fierce resisters on the new
subject matters of the Round such as intellectual property, investment and
services. To deal with resistance to consensus informal meetings were used.
For example, developing country leaders might be invited to participate in
the Green Room process in order to win them over to the consensus group.!2
In the case of the TRIPS negotiations, the pressure of these Green Room
meetings became so great that developing country delegates began to refer to
them as the ‘Black Room’ consultations (Raghavan 1989: 23).

Once this informal inner-circle style of consensus-building by strong
states actually produced a ‘nosmwcm:m. weaker states knew that the costs of
resisting the unity of strong states would be high. Since states did not have to
signal their assent to a proposal under the GATT consensus norm, but rather
refrain from dissent, more often than not weaker states would remain silent
and let the consensus juggernaut roll on. In short, the numerical superiority
of developing countries .in the GATT/WTO does not, under the negative-
consensus norm that prevails, translate in practice into a winning coalition.
Bargaining power rather than numerical superiority is the key to victory in
negotiating consensus at the WTO.

There are also circumstances where, in the context of a trade negotiation,
there are weaknesses, rather than strengths, in numbers. Before a trade nego-
tiation commences a country has to determine its negotiating objectives. For
a large, sectorally complex single economy such as that of the United States
or the European Union there have to be internal institutional processes that
allow such an economic polity to arrive eventually at a common negotiating
bottom line. Achieving that negotiating commonality is much harder for a
large number of states that do not share institutional processes of integra-
tion and that have different economic interests. Achieving unity under these
conditions leads large groups into adopting broad general positions in order
to satisfy all their members, which in turn inhibits the evolution of detail and
compromise, the very things that are ultimately needed in a trade negotiation.
The projection of large group unity is bought at the price of generality and
inflexibility. To some extent this was the problem of the G77 model that
evolved in the context of the United Nations Conference on Trade and Devel-
opment (UNCTAD)."? The need to maintain unity among developing states
saw UNCTAD become an ideological pulpit in which developing country
representatives delivered many fine speeches on broad matters of principle
such as technology transfer and the common heritage of mankind, but which
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did not translate into concrete gains for developing countries (Rothstein 1987:
29-30y.14

Developing country economies represent a complex mix of economic
development, ranging from the poorest agricultural and foodgrain-importing
economies (sub-Saharan African} to sophisticated high-technology exporting
countries that have become members of the QECD (South Korea) (Krueger
1999). The number of economic interests universal to all developing countries
has probably never been lower, and for the most part, those interests prob-
ably consist of matters that the countries are against rather than things they
ar¢ for (labor standards being one clear example of the former). Even with
respect to those issues on which there was previously a strong North-South
divide there is evidence of a fragmentation of interest. India, for example,
has been an advocate of furthering protection for geographical indications
under TRIPS while Brazil has not. Housing the kind of diversity of interests
present in a G77-style negotiating structure would simply not work in the
WTO. Any thin crust of co-operation achieved by such a structure would
break as the tectonic plates of self-interest that lic beneath a trade negotiation
began moving developing countries in different directions.

- Outside of the WTO developing countries might seek to emulate the model

of integration that underpins the bargaining power of the European Union
within the WTO. This model is institutionally committed to ‘one voice’
in trade negotiations, and requires significant time to formulate one single
opinion among a group of sovereign nations. It is also worth observing that
the European Unijon’s creation of a single market is based on the integration of
the third, fourth and fifth-largest economies in the world (Germany, United
Kingdom and France). Developing country efforts to transform themselves
into an EU-style single market would not achieve similar kinds of guantum
leaps in bargaining power.

The numerical strength of developing countries in the WTO does not
translate, as we have been arguing, in any direct way into an increase in
bargaining power. The Uruguay Round did, however, provide one model
of successful co-operation for developing countries, the Cairns Group.
Examining this model of co-operation along with others that are evolving
in the WTO is the task of the next two sections.

Developing Country Groups in the WTO

As the membership of the GATT and now the WTO has grown, the WTO
has seen a growth in its group life. In addition to acting individually states
are participating in many more formal and informal groups. The processes
of group formation are not particularly well understood, but clearly states
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perceive it in their individual interests to join and work in groups on a range
of issues.

A characteristic of groups in the GATT that continues to typify them
in the WTO is that they rarely achieve the degree of formal organization
and permanence of the Catrns Group, a group that decided to continue
its existence past the Uruguay Round. Rather, group life is characterized
by looseness, temporariness and pragmatism. Groups may come together
temporarily to settle issues that remain outstanding in a draft text (for
example, the ‘10 developed countries plus 10 developing’ or ‘5 plus 5 or
‘3 plus 3" group structures that were used to settle aspects of TRIPS) or to
act as a veto coalition on a particular issue. These groups can be described as
loose in that entry and exit is not dependent upon formal procedures and the
group’s existence is not dependent upon formal modes of creation.

Pragmatism in this context refers to the attitude that individual states take
with respect to group membership. Membership in any one group does not
commit a state necessarily to supporting other members of the group in
all other contexts. Group identity does not, in other words, transcend the
particular issues that caused the group to form in the first place. This prag-
matfic attitude to group membership makes a great deal of sense because it
allows individual negotiators the freedom to build issue-specific and sectoral
alliances as they see fit. Moreover, it enables them to avoid some of the patho-
logies of groups. There is empirical evidence from social psychology that
under certain circamstances inter-group behavior can be more competitive
and produce greater conflict than individual interaction (Insko et al. 1993,
1994). For trade negotiators, maintaining a pragmatic attitude towards group
membership is rational because it does not lock them out of future coalition-
building possibilities. So, for example, Latin American countries may work
with African countries to revise the compulsory licensing provision of TRIPS
and oppose African countries when those African countries join their Carib-
bean partners in seeking a waiver for the ACP-EU Partnership Agreement that
adversely affects Latin American banana exporting countries (Julian 2001).

The rich, informal group life that is a feature of the WTO is not particularly
well understood, in part because neorealist theories have focused on states as
primary actors rather than groups and because a lot of non-binding dialogue
takes place in these groups. Non-binding dialogue is seen by some theorists
as ‘cheap talk’ (Majeski and Fricks 1995: 625). Trade negotiators have a lot
of informal conversations about trade issues, conversations which over time
help them to bundle particular trade issues into one or more possible packages
that might form the basis of a final deal. It is hard to model this informal
process and dialogue in terms of some structural payoff matrix. Yet a diversity
of group life continues to flourish at the WTO, suggesting that the study of
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group processes will reveal much about the c¢o-operation and conflict that
takes place there. :

The groups that operate within the WTO can be divided into three broad
categories. Some group co-operation flows from a regional arrangement or a
grouping that exists outside of the WTO (‘regional groups’). An example of
a developing country regional group that operates in the WTO is the ASEAN
Group.!® Group co-operation amongst developing countries also emerges in
response to particular issues such as trade in services, geographical indica-
tionis or access to medicines. Coalitions of this kind are simply marriages of
goal convenience that transcend regions and types of economies and vary in
terms of duration and formality (sectoral or issue groups). The Cairns Group
is an example of this type of group. Finally, some groups derive their iden-
tity from the operation of an international regime. The United Nations, for
example, designates some countries as least-developed and others as devel-
oping. These categories are recognized in various WTO agreements and form
the basis of group activity in the WTO.

Since the creation of the WTO, group formation within it and informal
group processes have continued to build apace. For example, the Africa
Group,'® which was largely absent from the Uruguay Round, has become
much more influential. Its members meet in Geneva on a weekly basis. The
special sessions of the TRIPS Council on the issue of intellectual property
rights and access to medicines, the first of which was held in June of 2001,
were a response to a proposal from the Africa Group that was discussed
and agreed to at a TRIPS Council meeting in April of 2001. Other distinct
groupings include the Least-Developed Countries (30 members) and the
Like-Minded Group of developing countries in which India is one of the key
players. The Doha ‘development round’ has seen the formation of a ‘Friends
of the Development Box’ Group that includes Cuba, the Dominican Republic,
Pakistan, Sri Lanka, Peru, Honduras and Kenya. Another developing country
group that played a greater role at Doha was the African, Caribbean and
Pacific Group. The negotiations around the General Agreement on Trade in
Services has seen groups of developing countries making joint submissions.!”

As developing countries have entered the WTO and begun to create their
own informal group processes, the traditional informal group processes that
used to take place in the GATT have come under strain. The new members
of the club, as it were, have asked the old members to change some tradi-
tional procedures. The most cbvious example of this has been decreased
levels of secrecy and exclusivity surrounding Green Room consultations
(Narlikar 2001: 9). Clearly though, informal group processes and small group
bargaining will remain at the core of the WTO as a forum. The Uruguay
Round saw states participate in a number of informal groups such as the De
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la paix Group (dealing with a variety of GATT issues including dispute settle-
ment), the Morges Group on agriculture, the Pacific Group on safeguards, the
“Victims’ Group on anti-dumping and the Rolle Group on services (Higgott
and Cooper 1990: 591). Since the WTO covers so many issues, many of
which do not break neatly along North-South lines, the kind of formalized
group negotiating system that evolved in UNCTAD is never likely to emerge
in the WTO. Formally demarcated group structures of the kind that existed in
UNCTAD stand in the way of the kind of coalition-building freedom that is
needed in a WTO environment of multiple issues and issue linkage.

The freedom that developing countries have in the WTO to build coali-
tions does not eliminate the superior bargaining power of the United States
and the European Union. This greater bargaining power becomes especially
potent when these two players unite on an issue as they did in the context
of intellectual property rights in the Uruguay Round. This, in turn, raises the
question of whether developing countries can find alternative forms of group
coordination that deliver better returns, in terms of bargaining power, than
are currently available: The Caimns coalition, which is explored in the next
section, seems one obvious model for achieving such returns.

The Quad, the Cairns Group and the Access to Medicines Campaign

The Uruguay Round covered the largest number of subject matters and
included the largest number of participants ever in a GATT round. Of the
many coalitions that came and went during the course of the Round (1986—
1993), by far the most powerful was the Quad. In the pre-negotiation phases
of the Uruguay Round, the Quad set the broad agenda and then took it
forward. Once the United States and the European Community agreed to
services and intellectual property being included in the Round and Japan
and Canada agreed to suppori that platform, a coalition to block that nego-
tiating agenda had little chance of success. The Quad represented the most
powerful blocking coalition of all the coalitions in the Round. Without the
consensus of the Quad nothing could move forward (Braithwaite and Drahos
2000: 199). Quad members strove to settle their differences internaily. So, for
example, when Canada objected to a provision in the TRIPS draft that would
have provided for fewer exceptions to patentability, the matter was setiled
in a Quad meeting (Gorlin 1999: 6). The Quad was unwilling to allow its
disagreement to jeopardize the outcome of the TRIPS negotiations.

The Quad, especially the United States and European Community,
enjoyed the benefits of bargaining individually and in coalition. Individually
each had sufficient bargaining power o veto and together both could use their
bargaining power to shape the macro outcomes of the Round (aithough not
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necessarily all the details of each agreement). On more technical issues each
party was free to join a relevant coalition sometimes in opposition with the
other party. The United States lent a helping hand to the Cairns coalition
and the European Community assisted India in the drafiing of a compulsory
license provision in the patent part of TRIPS, a provision that the United
States opposed, but uliimately accepted. Finaily, the Quad members also
knew that their bargaining power would guarantee them representation in the
final stages of any crucial negotiation that affected their interests.

The existence of the Quad is illustrative of a broader truth about the WTO:

The WTO represents a ‘hicrarchy of negotiating processes’ (WTO offi-
cial). Ad hoc meetings are where the action is. There are informal
meetings of states . .. informal meetings among the large business players
with a stake in the outcome of the negotiations. Strategy meetings are held
by the Quad, the Cairns Group, EC members . . . (Braithwaite and Drahos
2000: 183-184).

While each trade round is different in terms of issues and dynamics,
GATT rounds have typically seen pre-negotiation co-operation between the
United States and the European Union. In the Uruguay Round, this bargaining
duopoly was extended to include Japan and Canada. With the admission
of China as well as many developing countries into the WTO, the group
dynamic now will be different from previous rounds. Nevertheless, co-
operation between the United States and the European Unien will remain
fundamental to the outcome of any round as will, in all probability, the Quad
pattern of group co-operation. .

During the course of the Uruguay Round no real developing country coun-
terweight to the Quad emerged. After the ministerial meeting in Punta del
Este in 1986, a group of ten developing countries led by India and Brazil
(the others being Argentina, Cuba, Egypt, Nicaragua, Nigeria, Peru, Tanzania
and Yugoslavia) continued to insist that a comprehensive code on intellectual
property could not be negotiated within the GATT (Bradley 1987). These
hard liners were holding out even though the developing country bloc in the
form of the G77, which had been effective in other fora such as the World
Intellectual Property Organization (WIPO) and the UNCTAD, was slowly
crumbling within the GATT. Ultimately this group of ten developing siates
was unable to block the TRIPS negotiation.

The best example of a successful, predominanily developing country
coalition was the Cairns Group of agricultural exporters, which operated
during the course of the Uruguay Round. Higgott and Cooper in their analysis
of the performance of the Group point to a number of factors that led to
the Group’s success. Australian leadership and confidence building, which
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drew on Australia’s good standing with developing countries, was a crucial

factor. The Group also had technical support and analytical capabilities that

meant that its proposals were backed by evidence and solid arguments. The
costs of agricultural protection by the United States and the European Union
were made fransparent with the result that it became harder for these two
to avoid beginning the process of global reform in the GATT. Added to
this was the fact that the Group’s proposals represented good international
policy in terms of free trade theory and therefore carried a degree of inherent
persuasiveness. Collectively, the Caims Group members represented a share
of world agricultural exports exceeded only by Europe. Australia worked
hard to maintain the Group’s unity. Its efforts were aided by the fact that
each member had a clear interest in agricultural reform as well as the fact
that the Group did not attempt to operate on issues outside of agriculture.
Australia’s support for the United States on intellectual property matters when
most developing country members were opposed to the US initiative did not
derail the Group. Finally, the Cairns Group members divided responsibilities,
“with each country concentrating on what it was most involved with, was
best equipped to do, 6t found least sensitive to domestic political concerns”
(Higgott and Cooper 1990: 615).

Higgott and Cooper are careful not to overplay the role of the Cairns
Group. Their caution is warranted because ultimately agriculture was a sector
in which the two key players in the Quad, the United States and the European
Community, were opponents and a third member of the Quad, Canada, was
actually a member of the Cairns Group. These divisions created space for a
third actor like the Cairmns Group to take on the role of policy entrepreneur
and broker. Domestic market power was not the fundamental source of the
Cairns Group’s success, although the threat of concerted action by these
couniries was always there. But, by pooling information and technical capa-
cities, enrolling key agricultural states in a coalition and institutionalizing
co-operation by means of a formal structure (the second, third and fourth
sources of bargaining power that were analyzed in the section on bargaining
power) the Cairns Group was able to improve its bargaining power. Added to
this was skilful leadership and policy innovation.

One obvious conclusion to draw from the Cairns Group example is that
collective action by weaker states can result in a positive payoff. More impor-
tantly, it shows that weaker states, by acting collectively, can increase their
bargaining power, which does not necessarily follow, in the context of the
WTO, from the mere aggregation of weaker actors. This leads to some ques-
tions about the nature of collective action in the WTO, especially the extent
to which weaker states should make more use of formally organized groups.
The Cairns Group is an example of a more formal group in that it was estab-
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lished with a very specific goal in mind, it had a clear division of labor and
was serviced by a secretariat. Formal groups require at least some countries
to bear the cost of organizing and maintaining the group. Informal groups,
by contrast, are less costly to organize. But for the purposes of long-term
engagement with a major issue they are also likely to deliver less.

One key issue for developing countries to consider, then, is whether the
informal group life that is growing within the WTO should be complemented
by a more organized group structure, a structure that moves beyond informal
issue-based alliances. A related issue is whether developing countries can find
a group structure that to some degree flattens the negotiating hicrarchy that
exists in the WTOQO.

The example of the Cairns Group suggests that any formal organization
created by developing countries has to serve three basic functions. First, some
developing countries have to be prepared to take on a leadership role with a
specific view towards acting as a counterweight to the Quad if the need arises.
One example of where such a developing country ‘counter Quad’ could have
played a role was in the opposition to the development of a full-blown agree-
ment on intellectual property. Some argue that had India and Brazil, with
a few other key developing countries, co-operated more during the Trade
Ministers’ mid-term review of the Uruguay Round talks in December 1988
in Montreal and April 1989 in Geneva, the broader mandate for an agreement
on intellectual property could have been successfully resisted:

The ‘green room’ process means that only a few of the Third World
countries are present inside, and each speaks for itself. But India (with
Brazil) could have mobilised a group, and it would have been difficult to
ride rough-shod over them (Raghavan 1989: 23).

At various stages in a long multilateral trade negotiation it is the bargain-
ing amongst a number of key actors that sets or changes that multilateral trade
negotiation’s course. A developing country leadership group would not be
able to match the bargaining power of the United States and European Union.
Nor would its bargaining power be trivial, however, It would at a minimum
increase the likelihood of a representation of developing country interests at
pivotal points in a negotiation.

The second and third functions that a more formal developing country
group could improve are monitoring capacity and analytical capacity. The
expanded role of the WTO has meant that countries have to cover many more
sectors than they previously did. By sharing responsibilities for monitoring
developments in various parts of the WTO regime developing countries will
gain more information than if they operate on an individual basis. In the case
of the ASEAN Group, co-operation in the WTO was motivated by a desire
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to raise the profile of the countries in the group and to share their limited
resources to cover the hundreds of WTO meetings that take place in any
one year (Blackhurst et al. 1999: 24). Even more important than enhanced
information gathering is improving technical analysis. By participating in a
group structure that perrnits a division of labor on analysis, individual devel-
oping countries are likely to increase their capacities to analyze and make
proposals. A recurring feature of international negotiations between weak
and strong actors is that technical analysis, especially analysis that reveals the
true cost of a given deal to a weak actor, improves the position of that actor.!®
When, for example, Panama put forward an analysis of the benefits of the
Panama Canal to the United States it created the impetus for a fairer treaty
arrangement between the two countries.!® Once the Cairns Group delivered
good technical work on the cost to agricultural exporters of the United States’
and European Union’s subsidized markets, those two states realized that the
Uruguay Round would have to contain a significant deal on agriculture. One
alsc suspects that if some the work on the size of the rent fransfers from
developing to developed countries had been available during the TRIPS nego-
tiations, developing countri€s would have been able to use that analysis to
limit the number of concessions they made or to obtain greater concessions
elsewhere. The access to medicines campaign that was led by a coalition of
NGOs and developing countries prior to the WTO Doha Ministerial also put
forward careful technical analysis that robbed the pro-patent position of the
large pharmaceutical industry of much of its effectiveness (Sell 2002: 515).
The access to medicines campaign itself provides an interesting example
of the effectiveness of an informal .group structure in the context of an inter-
national negotiation.?® Out of a 1996 meeting in Bielefeld, Germany that
was organized by Health Action International (a network of public health
workers, with members in more than 70 countries) grew a coalition of health
activists and organizations that began to mount a global campaign against
the impact of patents and trade rules on access to medicines. The campaign
was joined by other prominent NGOs like MSF and Oxfam. These NGOs
had analytical resources, a track record of credible public policy work, inter-
national networks extending into developing countries and experience in
running international campaigns. In the post-Seattle environment government
officials listened to the policy voices of such NGOs with greater attentiveness.
The key features of the campaign were good technical analysis linked
to public policy recommendations, a highly effective media campaign that
raised the concerns of mass publics in the west, and a willingness on the
part of the NGOs to fight the issue wherever required. When, for example,
the lawsuit brought by 39 pharmaceutical companies against South Africa
in relation to the government’s rules on the parallel importation of medi-
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cines went to trial in 2001, NGOs brought increased public pressure on
the pharmaceutical industry. The companies subsequently withdrew from the
litigation.

These national campaigns had a multilateral dimension aimed at changing
the rules in TRIPS. In Geneva, the Quaker United Nations Office played
a particularly important role in bringing together, through informal meet-
ings, a group of developing country negotiators. With technical support
from academics and NGOs the group was able to draft the papers that ulti-
mately laid the foundation for the Doha Declaration. Commercial networks
also played a role. Activists were able to obtain from Cipla, an Indian
generics manufacturer, a public offer for very cheap anti-retroviral drugs to
treat the symptoms of AIDS (Sell 2002: 510). This improved developing
countries’ bargaining power in their negotiations with the large pharma-
ceutical companies and made it clear to all that the normative uncertainties
surrounding TRIPS and its impact on public health would have to be rémoved.
Those who argued that price was an insurmountable barrier that obstructed
access 1o treatment no longer had a publicly credible position. By the time of
the November 2001 Ministerial Conference at Doha the access to medicines
campaign was in full flight: “We had more people on the ground than they
[pharmaceutical industry] did” as one activist who attended Doha remarked.

The access to medicines campaign also suggests some limits to the
effectiveness of informal groups in international negotiations. The whole
campaign arose because of a massive treatment crisis in developing coun-
tries. It was a reactive rather than proactive negotiating sequence. One clear
question for developing countries is whether they can develop processes of
negotiation that shape international negotiating agendas. The alliance that
lay behind the access to medicines campaign was a complex, composite alli-
ance made up of NGO actors, developing countries that eventually came to
include the support of international organizations (for example, the World
Health Organization) and some developed countries (most importantly, the
European Commission expressed qualified support). This potentially fragile
composition of actors was able to remain united because they were focussed
on a specific goal that they believed was winnable — improving access to
treatment for AIDS.

Other goals that were articulated during the course of the campaign,
such as the removal of TRIPS from the WTO, were more rhetorical moves
than actual objects of campaigning. This fragile group structure would find
it harder to develop negotiating agendas in the absence of a massive and
immediate crisis and find it much harder to unite around a broader set of
goals. Developing countries face an international negotiating environment
made up of multiple fora in which inter-linked issues have to be integrated
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and coordinated across regimes. For example, intellectual property issues,
biotechnology, agriculture and biodiversity are linked in complex ways within
the WTO, as well as across other multilateral fora including the World Intel-
lectual Property Organization, the Convention on Biological Diversity and
the Food and Agriculture Organization.2! In order to manage this kind of
cross-cutting complexity developing states need a multidimensional and more
formal group structure of the kind sketched in the next section.

A Developing Country ‘Counter Quad’

What might be a possible formal structure for a developing country group?
One possibility is that three, four or five developing country leaders, each a
regional leader (for example, India, Brazil, Nigeria, Egypt and China) could
form a group that would represent developing country interests in the hard or
final stages of a multilateral trade negotiation. Each of these countries could
chair a working group on some of the key negotiating issues of a given trade
round. There could, for example, be a group on Services and Investment,
a group on Intellectual Property and Biotechnology, a group on Agriculture
and Goods and another on Competition, Environment and Labor (or whatever
issues emerged in that trade round), Other developing countries could join one
of these groups.

Within these groups further divisions could occur, with some countries
taking responsibility for forming a working committee on a specific aspect of
the negotiations for which that group has overall responsibility. For example,
an African country could take responsibility for forming a committee on
intellectual property and biodiversity within the Intellectual Property and
Biotechnology Group and a South American country could take respon-
sibility for a committee on intellectual property and access to medicines,
Island states could take the lead on global warming issues. Membership of
the groups and working parties could, following the example of the Cairns
Group, be based on self-selection. Countries then could choose those levels
of the group structure that relate to their trade and policy interests and in
which they have the capacity to make a technical contribution. They could
come in at the level of a working committee, either as a chair or member, or
at the level of one of the major groups. Leadership positions within the group
could be rotated, thereby preserving the group’s democratic character.,

All developing countries would have a seat in this more formal structure,
but they would not have to spread themselves across all the areas of WTO
work. The members of the group would, by spreading the tasks of technical
analysis and sharing their resuits, help each other reduce problems of tech-
nical capacity. Focusing on the build-up of technical strength is vital because,
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as Zartman has observed, the lack of technical analysis has led many North-
South negotiations into needless confrontation (1987: 279). Negotiations in
the WTO also generate vast paper flows, deadlines and timetable pressures
that many least-developed countries in particular struggle to respond to and
comply with, and that ultimately produce in them a kind of negotiating
fatigue. Monitoring these flows and ensuring that position papers from the
developed countries are evaluated would be another set of important tasks
that a more formally coordinated group could carry out.

Each working party within the overal] developing country group would
be expected to make recommendations to the whole group. The adoption of
recommendations would be a matter of participatory democracy, with the
clear understanding that states would not be obliged to reach a consensus
position. Rather, the primary functions of the group would be to develop a
technical analysis of a given issue and to ensure that the discussion of the
analysis follows a deliberative procedure. A deliberative procedure might
also over time lead to the creation of a negotiating solidarity amongst devel-
oping countries within the WTO. In those cases where a clear agreement on
a position is present, developing countries would have a leadership coali-
tion in place to assume the duty of advocating that objective throughout
the various stages of the round. Finally, developing countries, by adopting
this type of structure, would enable those international organizations that
currently provide trade-related assistance to developing countries to engage in
better long-term planning. UNCTAD could take on the general role of being
an OECD of the South while other organizations could target the needs of
specific groups and committees within the overall group. This structure would
help facilitate the rational planning of capacity building and would serve to
direct it into the negotiating process itself,

Formal Group Life - Advantages and Disadvantages

One immediate objection to the idea of a more formalized group structure for
developing countries in the WTO is that the countries do not have enough
common interests to create and sustain such a formal structure. However,
as Anne Krueger has pointed out, even when one recognizes the economic
diversity of developing countries it still remains true that ali developing
states are ‘relatively small’ when compared to the Quad states and so have
an interest in a multilateral system of rules (Krueger 1999: 911). In fact,
developing countries of all shapes and sizes have an overwhelming interest
in the creation of a multilateral trading regime that gives genuine priority
to development goals. Beyond that, there are more specific issues of mutual
interest such as avoiding the misuse of ant—dimming and cearmtamons 1 o Ao
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actions by developed countries, finding ways to make effective use of the
WTO dispute resolution system and obtaining implementation and further
concessions in the area of agriculture. There is also the fact that developing
countries already have a group identity in the form of the G77. The G77
cannot function in the WTO as a negotiating entity for developing countries
but it can provide the basis for improved co-operation amongst them,

A second objection might be that a more formally organized developing
country group runs the risk of being an unwieldy structure that would rob
developing countries of flexibility in trade negotiations. It is undoubtedly
true that trade negotiations more than most negotiations sharpen self-interest:
One lesson derived from the G77’s commodity negotiations at UNCTAD was
that UNCTAD and the G77 became “prisoners of the bargaining structure
in which they operated” (Rothstein 1987: 33). Informal groups are clearly
one way of avoiding this danger, because their informality is a signal to all
the members that unity is only a means to an end and not an end in itself,
The reason that informal group life flourishes in the WTO is that it allows
individual states to balance, negotiating flexibility that serves self-interest with
the desirability of having .mommao: partners so as to increase the chances of
fulfilling that seif-interest.

This objection, however, is more an objection against formal groups that
produce negotiating inflexibility than it is an objection against formal groups.
In the context of trade negotiations formal groups need not make group
unity a transcendent value. Group members have to have a clear under-
standing upon their exit from the group. The ASEAN group, for example,
has clearly defined exit strategies for individual states that take a position
different from the majority. Consensus is not an overriding norm, Developing
countries that adopt a more formal group could have clear understandings
about exit from the group. The group could in fact make its primary functions
those of monitoring and analysis. It could also be a place in which a robust
internal deliberation takes place on the issues, with the understanding that
this deliberation would not have to produce a common negotiating position.
An understanding of this kind would be needed in order to avoid the trap of
unity that leads to negotiating inflexibility.

At the same time the desire to maintain negotiating flexibility may produce
a different kind of trap, that of ineffectiveness. Informal groups may be
effective for some purposes such as drafting exercises or signaling the impor-
tance of particular issues, but rather ineffective when it comes to the pursuit of
long-term macro objectives such as a major new-agreement. Informal devel-
oping country groups did spring up in opposition to the intellectual property
and services agenda of the United States and the European Community during
the Uruguay Round, yet in comparison to the Cairns Group they were inef-
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fective. This suggests that there is an important trade-off between formality
and effectiveness. Developing countries’ pursnit of macro goals in a trade
round is only likely to be effective in the context of some more organized
group structure.

Another reason for developing countries to take the idea of a formal group
structure more seriously is that it might lead to more geruine levels of co-
operation amongst them. Rothstein, in an analysis of the negotiations that
took place over UNCTATY's attempts to secure commodity agreements during
the 1970s, suggests that developing countries played a two-track game. In
Geneva, developing countries entered into an ideological game that Jed to
grandiose and unrealizable demands. Back in their capital cities, developing
country political elites needed short-term, concrete gains and therefore estab-
lished bilateral relations with developed countries: “The result is a largely
two-track process: rhetorical confrontation in Geneva, dominated by a small
oligarchy of diplomats and civil servants; and a bilateral or occasionally
regional track that is reserved for what are perceived as genuine national
interests” (Rothstein 1987: 32). Much the same has occurred in the areas of
intellectual property and investment with the United States and, to a lesser
extent, the Enropean Union responsible for a growing wave of bilaterals in
these two sectors (Drahos 2001). By defecting to the bilateral track devel-
oping states have done worse than they would have done had they co-operated
and stayed on the muitilateral track.

- A more formal group structure might help developing countries overcome
the dilemma of the two-track game. There is evidence that communication
between groups significantly increases co-operation and reduces defection
(Majeski and Fricks 1995). Similarly, communication within a group, espe-
cially of the face-to-face kind, consistently raises levels of co-operation
within the group (Kerr and Kaufman-Gilliland 1994; Bouas and Komorita
1996). Since the whole point of a formal group would be to encourage
communication and exchange of information and analysis, one would predict
that a by-product of the structure would be a shift towards more co-operation
amongst developing countries. Heightened levels of co-operation are the only
way that developing countries can escape the two-track game, which allows
a strong player like the United States to choose the track in which it is likely
to do best or to work both tracks simultancously as it did with intelectual
property in the 1980s.

The two-track game has undermined multilateralism in trade, leading John
Jackson to describe US trade policy as shifting towards “a more ‘pragmatic’
— some might say ‘ad hoc’ — approach of dealing with trading partaers on a
bilateral basis and ‘rewarding friends’ " (Jackson 1997: 173). The persistence
of the two-track game, however, cannot be attributed solely to the superior
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bargaining power of the United States. It is also, as the article has just
suggested, an outcome of the failure of developing countries to co-operate
among themselves. This raises the question of why developing countries have
been unable to form groups that engender the levels of co-operation that are
needed to escape the dilemma of the two-track game. Ultimately this demands
a complex empirical and historical investigation into the particular groups in
question, but a general explanation might be the following.

Co-operation within a group is dependent on some level of trust existing
amongst group members. One view of trust is that it emerges in groups as a
“by-product of shared social identity” (Braithwaite 1998: 52), The individual

member matches self-interest to the interest of the group and believes that

all other group members will do the same. This belief sustains trust and the
group. Fundamental to the emergence of social identity trust is the exist-
ence of a group with which the individual self-identifies in a psychological
sense (Turner et al. 1987). An alternative view of trust is based on rational
exchange rather than social identity. Exchange theories of trust “focus atten-
tion on utilities — material, social, or psychic - evalvated and weighed by
the actor in deciding whether it is in the actor’s interest to give or honor
trust” (Braithwaite 1998: 52). Both social identity trust and exchange trust
are likely to form in a prolonged international negotiation, but to varying
degrees. Social identity trust is more likely to develop amongst negotiators
that share similar cultural backgrounds or have the same religion. Gener-
ally though, it is exchange trust that is likely to be the dominant kind of
trust in any given negotiation. Exchange trust is rooted in the practice of a
broader exchange conception of international political negotiation, in which
individual states pursue their respective preferences through bargaining and
coalition-building.?? ' The groups that are most likely to be psychologically
salient for individual negotiators are groups within their own countries. The
fact that negotiators psychologically identify with such groups does not
prevent them from forming relations of exchange trust in groups that are insti-
tutionally salient for them in the context of an international negotiation (for
example, a least-developed country group). It is just that in these institutional
groups the sense of ‘we-ness’ that social identity theorists argue characterizes
psychological groups is less likely to develop and exchange trust is the more
likely form of trust to be present.

Social identity trust may, as was suggested a moment ago, be present in
some international negotiating groups in significant amounts. Patterns of co-
operation between western states such as the United Kingdom and the United
States on matters as profound as the creation of the Bretton Woods institutions
cannot simply be explained in terms of exchange trust. A long tradition of
shared liberal rights-based values and common institutions such as the rule of
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law and the separation of law-making powers have built a cultural ‘we-ness’
that grounds the possibility of a social identity trust operating amongst negoti-
ators from these countries from time to time. Developing country negotiators
are less likely to be the beneficiaries of social identity trust. Many devel-
oping countries only achieved sovereignty in the decolonization period that
followed World War II. Few can point to the equivalent of a long and shared
tradition of western liberalism. The international group identities that charac-
terize developing countries are often not of their own making. The category
of least-developed country is a category of the UN system, not one that least-
developed countries have chosen. The category of developing country hides
not just economic diversity, but a diversity of social organization that includes
more traditional societies in which kinship and tribal structures continue to
play an important role. When developing country negotiators travel to Geneva
to build coalitions they enter an international community of negotiators and
diplomats that has its own forces of socialization, But at the same time
these negotiators bring with them pre-existing social identities and culturally
relative views of trust which makes the possibility of shared social identity
forming the basis of trust between them a less likely possibility.

The fact that developing country groups continue to form within multilat-
eral contexts is evidence that individual countries are motivated to co-operate
with each other. It is, after all, the rational response to the superior bargaining
power of a United States or a European Union. Moreover, the fact that these
groups operate over time suggests that some level of trust is formed amongst
group members. But this is not likely to be, for the reasons already given, the
trust that flows from a shared social identity, but rather exchange or calcu-
lative trust. Individual negotiators from weak countries calculate that they are
likely to do better individually if they operate as part of a'group in which they
exchange trust on a reciprocal basis. The problem is that this calculative trust
is fragile. Because it is an instrument, a means to a particular goal, its value is
quietly but constantly recalculated by each individual. Strong states are in a
position to trigger such a recalculation in the minds of individual negotiators
from weak states. In a trade negotiation it is recalculated against a background
of unequal power and the presence of the two-track game. At critical junctures
within a trade negotiation, individual negotiators within the group are likely
to begin wondering who in the room, as one Caribbean negotiator observed
to the author, is “really with you”. When developing country negotiators find
themselves imprisoned by the uncertainty of not really knowing what the
other members in the group will do, it becomes rational for them to switch to
a non-cooperative strategy.

It is the failure of calculative trust that explains why the motive to
co-operate does not carry developing countries through to a successful co-
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operative conclusion. Much of the reason for this type of failure may well
lie in the adoption of group structures that do not pay enough aitention to
the need for constant communication in the form of talk, debate and delib-
eration. With this kind of communication the fears that negotiators have
about each other can be reduced, and calculative trust kept intact. Without
this kind of communication calculative trust is likely to remain fragile, easily
destroyed by a strong state willing to use to the two-track game to play the
age-old strategy of divide and conquer. Weaker states should, in a culture
of international politics based on exchange, look for ways to institutionalize
communication processes among themselves.

It is true that there is more communication amongst developing countries
in Geneva today than at the time of the Uruguay Round. But the fact that
developing countries continue to sign bilateral deals with the United States
and the European Union that undermine their multilateral positions suggests
that this greater level of communication is not producing greater levels of
trust and collective action. The key for developing countries is to engender
a group life that produges communication leading to greater trust amongst
themselves. Greater levels of communication that do not produce trust and
collective action are just ‘cheap talk.’

One important possible advantage of a more formal structured group of
developing countries is that it would open the way to more communication
amongst developing country capitals. Communication amongst developing
country negotiators in the WTO context cannot remain Geneva-based, other-
wise Rothstein’s two-track game will continue to re-play itself. Escaping this
structural predicament requires a formal group structure that is firmly rooted
in developing country capitals and that forces them to communicate more.
The group identity and negotiating life of developing countrics must not just
be a Geneva one. As we saw earlier had such a group been in place during
the TRIPS negotiations communication between Brazil and India might not
have foundered and some of the excesses of the TRIPS agreement might
have been stopped. Once capitals communicate more, there will always be the
possibility that social identity trust will come to be a much greater resource
for developing country negotiators.

Another advantage of adopting a formal group structure relates to the
different kinds of negotiating complexity that developing countries have to
manage. Negotiations on matters such as investment, services and intellec-
tual property take place simultaneously in bilateral, regional and multilateral
fora, and decisions taken in the context of a.pegotiation in one regime have
implications for negotiations in other regimes. What happens in intellectual
property negotiations whether bilaterally, regionally (as in the negotiations in
the Free Trade Area of the Americas) or in the WTO, has implications for the
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negotiations that take place over biodiversity, food and agriculture in other
fora. There are more balls to juggle and they have to be juggled in a number
of places simultancously. In a real sense, bilateral, regional and multilateral
negotiations are merging into ‘global-lateral’ ones. Managing this kind of
cross-cutting complexity in international negotiations with its vertical and
horizontal dimensions requires a formal group structure that can deal with a
multiplicity of issues. Single-issue alliances, even of the Cairns type, cannot

~manage this kind of complexity.

Conclusion

The obvious inequalities of bargaining power that a developing country faces
in a bilateral negotiation with a major developed country also operate in
mwltilateral trade negotiations. This is especially true where the multilat-
eral forum itself houses what are, in effect, bilateral processes. Inequality of
bargaining power gives rise to two kinds of problems. First, depending on its
extent and exercise, inequality undermines the voluntariness of transactions
and thereby affects the capacity of the weaker party to act on subjective judge-
ments of utility. Second, it raises questions of legitimacy about the institution
in which the bargaining process takes place.

The response of developing states to inequalities of bargaining power
should be to focus more on the possibilities of groups within the WTO,
especially the advantages that more formally organized groups might bring.
The analysis of the sources of bargaining power and the example of the
Cairns group show that weaker actors are likely to make the greatest gains in
bargaining power through the adoption of more structured and formally orga-
nized groups. Developing countries need more genuine co-operation amongst
themselves in order to avoid the dilemmas of the two-track game which sees
them defecting to the bilateral track where they are even more mismatched
in terms of bargaining power with a strong state. The answer to finding
more genuine levels of co-operation lies in the development of more formal
group structures. A group structure that includes a developing country coun-
terweight to the Quad or another powerful coalition of developed states is
especially important because it offers developing countries a means by which
to play a greater role in the final stages of a multilateral trade negotiation.
Clear exit options have to accompany the formation of a more formal group.
Informal groups have the advantage of low start-up costs and negotiating
flexibility, but the evidence suggests that they are less effective and do not

-lead to the sort of genuine co-operation that is needed to prevent the dilemmas

of the two-track game. Developing countries will do better in the WTO if they
continue to develop arich group life in which they make use of both informal
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and formal groups. Table 1 summarizes the choices that developing countries
have. ) :

The choice is not between formal and informal groups, because as Table 1
indicates both formal and informal groups can end up being ineffective or
effective. Rather developing countries have to focus on the strengths and
weaknesses of particular types of group structures and learn when it is appro-
priate to mobtilize one type of group rather than another. The capacities of
states to manage the vertical and horizontal complexity of present ‘global-
lateral’ international negotiations will be affected by the kinds of group
structures they choose to organize.

The no-group option leads them into a situation where they are more
likely than not to find themselves yielding to the superior bargaining power.
Bilateral free trade agreements between developed and developing countries
in which the developed country gains disproportionately provide a concrete
example of the danger of the no-group option. Formal groups are important
to the management of the macro issues of a mulitilateral trade negotiation and
are a means to deal with the superior bargaining power of strong actors. But
formal group structures must not lead developing countries into the trap of
unity-based inflexibility or encourage a destructive form of competition with
those on the cutside of the group. :

The history of North-South negotiations in the context of UNCTAD
provides examples of the dangers of highly formalized structures in interna-
tional negotiations. Informal groups are more likely to experience long-term
issue management problems because they are not supported by a formal
structure that monitors and develops the policy knowledge needed to manage
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complex international negotiating environments. The informal coalition of
developing countries and NGO actors that brought the Doha Declaration into
being on the subject of access to medicines may well prove ineffective at
managing the longer-term campaign of securing a global patent regime to
better serve public health goals.

The gains that this group achieved at Doha are slowly ebbing away as
developing countries sign bilateral agreements that impose higher standards
of intellectual property protection than those to be found in TRIPS. In terms
of Table 1, the sequence that goes from group — informal — effective is in
danger of switching to one that ends with the two-track dilemma. In order
to prevent this danger, a more formally organized developing country group,
if it existed, would ideally take on the responsibility of managing the issue
and developing a coordinated bilateral and multilateral strategy. By creating
a formal group structure in the multilateral negotiating setting developing
couniries would at least give themselves additional opportunities to switch
from one group to another when the costs of one group’s structure outweigh
its benefits.

For all developing countries the goal is to raise levels of co-operation
amongst themselves. By concentrating on forms of group life that encourage
communication amongst them developing countries will learn to fear each
other less and trust each other more. Developing countries should focus their
attention on the creation of groups that deliver a more robust exchange trust
and that open the way to the evolution of social identity trust. Distrust has
divided developing countries. In a sense it is this distrust that creates condi-
tions that enable the strong states to play the two-track game. The key to
group life is the leadership role that a developing country group must assume
to ensure that the multilateral game in Geneva is supported in developing
couniry capitals and that lines of communication amongst developing country
capitals are kept open. This kind of leadership combined with a group struc-
ture that creates greater trust and reduces fears amongst developing countries
will improve the prospects of developing countries in a multilateral trade
negotiation.
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Notes

10

11.
12.

13.

14.

15.

- In November of 2001 at the Fourth Ministerial Meeting of ministers of WTO members in

Doha, Qatar, a ministerial declaration that launched a broad work program was adopted.
The Doha round of multilateral trade negotiations covers 21 subjects including negoti-
ations on agriculture, services, dispute settlement and trade and investment. In addition, a
separate declaration concerning intellectual property rights and access to medicines was
adopted — the Declaration on the TRIPS Agreement and Public Health. The main thrust of
the declaration is to make clear that the TRIPS agreement, which deals with intellectual
property rights, does not prevent WTO members from taking measures to protect public
health,

. See Measures for the Expansion of Trade of Developing Countries as a Means of

Furthering Their Econemic Development, Conclusions Adopted on 21 May 1963 on Item
1 of the Agenda, Ministerial meeting of GATT on May 21, 1963 in Meier (1973). 43-49,

. Daly and Kuwahara (1998) point out that GATT rounds have brought down tariffs on

industrial products from an average of 40% in 1947 to an average of 6.3% in 1988.

. The members of the group are Argentina, Australia, Bolivia, Brazil, Canada, Chile,

Colombia, Costa Rica, Fiji, Guatemala, Indonesia, Malaysia, New Zealand, Paraguay,
Philippines, South Africa, Thailand and Uruguay. The group was formed in August 1986
in order to ensure that agriculture was given a high priority during the Uruguay Round.
After the conclusion of the Round the group agreed to continue to work together on
agricultural reform. '

- In the case of the Tokyo Round this co-operation evolved through the fostering of close

personal ties by the Ambassador-in-charge of the US Delegation in Geneva with key
European negotiators, See McDonald (2000).

. Chairman of the FCC in Braithwaite and Drahos (2000), 353.
- During the 1970s there were approximately 150 developing countries designated as

GSP beneficiaries in the United States, the Buropean Community and Japan. See
Murray {1977), 149. Today in the United States there are approximately 140 designated
beneficiary countries and territories.

. Sec Private Sector Advisory Committee System, USTR, 1994 Annual Report,

http://www.ustr.gov/reports.

. For an institutionalist model of bargaining power based on European institutions that

suggests this see Meunier (2000).

The voluntariness of a transaction is not a necessary guide to its efficiency in the context
of trade negotiations, but it may be a more reliable guide than domination, Domination
is likely to be a less reliable guide because there is a danger, even in democratic states,
that the power of the state is captured by special interests with rent-seeking objectives in
mind.

See Article IX.1 of the Agreement Establishing the World Trade Organization.

The use of informal Green Room meetings by key countries to progress a negetiation was
pioneered by Arthur Dunkel. See Hampson and Hart (1995: 204).

Bargaining in UNCTAD took place amongst groups of countries. For a description of the
UNCTAD group negotiating system see Murray (1977: 13).

The work by UNCTAD on the Code of Conduct for the Transfer of Technology which
began in 1976 came to a halt in the mid 1980s. Work on the UN Code of Conduct for
Transnational Corporaticns which began in 1975 eventually ground to a halt in 1993.
Members of ASEAN include Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar,
Philippines, Singapore, Thailand and Vietmam.
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16. This group consists of 41 members. It includes some of the world’s weakest economies
{the Sub-Saharan nations). The stronger economies in this group include Egypt, South
Aftrica and Nigeria.

17. See, for example, the Communication from Bolivia, Barbados, Colombia, Cuba, Ecuador,
Nicaragua, Peru and Trinidad and Tobago, TN/S/W/7, 28 October 2002.

18. The various case studies of North-South negotiations discussed in Zartman (1987} provide
evidence for this claim,

19, For an account of the negotiations that makes this point see Jorden (1984).

20. The history of this campaign can be found in Sell {2002).

21. For a description of the issues see Dutfield (2000: ch. 7).

22, The exchange tradition of politics is discussed by March and Olsen (1995 7-26).
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