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Series Preface

The objective of the Dartmouth Series in Applied Legal Philosophy is
0, publish work which adopts a theoretical approach to the study of
particular areas or aspects of law or deals with general theories of law
‘a way which focusses on issues of practical moral and political
ncern in specific legal contexts.

In recent years there has been an encouraging tendency for legal
philosophers to utilize detailed knowledge of the substance and prac-
ficalities of law and a noteworthy development in the theoretical
phistication of much legal research. The series seeks to encourage
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genulnely philosophical in approach and at the same time based on
propriate legal knowledge and directed towards issues in the criti-
and reform of actual laws and legal systems.

The series will include studies of all the main areas of law, presented
amanner which relates to the concerns of specialist legal academics
d practitioners. Each book makes an original contribution to an area
legal study while being comprehensible to those engaged in a wide
ety of disciplines. Their legal content is principally Anglo-Ameri-
‘but a wide-ranging comparative approach is encouraged and
thors are drawn from a varlety of jurisdictions.

TOM D. CAMPBELL

Series Editor
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Preface and Acknowledgements

Property theory, for the most part, uses for its examples physical
objects. Land, hunting on land, fisheries and the turfs which servants
have cut are amongst the favourites. Intellectual property law deals
with abstract objects. Abstract objects are not like physical objects.
They do not, for instance, have obvious boundaries. For this reason
at least intellectual property rights are worth a separate philosophi-
cal investigation.

This book develops one line of investigation using the tools of
analytical philosophy. It is interdisciplinary minded in its approach.
It draws on history, economics and sociology in the arguments it
‘develops. For the purpose of illustration and example it uses the

. intellectual property law of Australia and England and, to a lesser
. extent, US intellectual property law. It is not and could not hope to
. be a survey of intellectual property law in these jurisdictions. Many
_excellent legal texts would have to be combined to do that job. The
book should be of interest to intellectual property teachers, social
and political theorists with an interest in property and intellectual
property lawyers. The arguments are presented in a way which makes
them accessible to the non-specialist.

.Books are usually written with the support of a broader commu-
nity. In my case I have been fortunate to have a community in which
people have been generous in sharing their ideas and arguments.
The people I would like to thank include Chris Arup, Stephen
Bottomley, William van Caenegem, Mark Goldi, Bob Goodin, Kevin
Gray, Nicholas Gruen, Neil Gunningham, Knud Haakonssen, Geoff
[arcourt, Ross Harrison, Richard Joseph, lan McEwin, Peter Menzies,
ob-Moles, Stephen Parker, Bob Rowthorn, Bob Summers and
ichard Tuck.

There are some people who deserve a special mention for the help
y have given me. Dennis Pearce has been a valuable discussant of
e principles of intellectual property law. Philip Pettit has encour-
ged the pursuit of the project and provided suggestions. Don
mberton has contributed enormously to my understanding of the
terature in the economics of information. With John Braithwaite I
conducting a study of, amongst other things, the international-
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ization of intellectual property standards in the global economy:. It is
a project funded by the US National Science Foundation, the Ameri-
can Bar Foundation and the Australian Research Council. The philo-
sophical direction of this book has been significantly shaped by work
that Braithwaite and T have carried out in our study of international
business regulatics. wiel the mnany discussions 1 have had with him
concerning our findings. There can be few better exponents of the
inductive style of theory building than John Braithwaite. From him I
have learnt much. I owe him a great debt. I owe a similar debt to Tom
Campbell. His interests in applied legal philosophy have helped to
encourage mine. In many different ways he has helped to bring this
project to fruition. I was fortunate enough to spend 1994 as a
Research Fellow at the Research School of Social Sciences, Australian
National University. There can be few better interdisciplinary re-
search environments than the Research School. I take this opportu-
nity to thank Geoffrey Brennan, Director of the School, Paul Finn,
Head of the Law Program (as he then was) at the School and the
scholars I came into contact with while I was there. I also take this
opportunity to thank Julie Ayling, my wife. She has been patient. In
the role of the intelligent lay reader she has helped to add clarity -to
the present work. Nick Seddon did not want to be thanked, for
reasons too long to go into. But he performed a great service. He read
all the draft chapters of the book and suggested many valuable
changes. I do not thank him but merely acknowledge his contribu-
tion. I claim paternity of all remaining errors.

Peter Drahos,
Law Faculty, Australian
National University

Introduction

A lot has been written about the theory of property. Property has
- been and remains one of the bedrock subjects of social science theor-
izing. In its rights form (the idea that property is a bundle of rights!)
property continues to be a key target for philosophical analysis. While
the literature on property is vast, relatively little of it has explicitly
dealt with intellectual property. It may be that the assumption has
“been that any general theory of property illuminates all property
forms, including intellectual property. Perhaps this assumption is
correct and perhaps not. Like other property rights, intellectual prop-
erty rights are relations between individuals. Unlike real property
law, intellectual property law posits rights in abstract objects. An
algorithm and the formulae for penicillin and its derivatives are
- examples of abstract objects. Many people need, use and depend on
- such objects. Many of the relationships of interdependence that char-
" acterize social life and work in modern ‘on-line’ societies are linked
to such objects. A property form that allows private hands to capture
important abstract objects creates, amongst other things, many per-
son-dependent relationships in a society. It swells the growth of pri-
te power. The negative liberty of individuals, the right not to be
interfered with, faces greater dangers. There is a lot at stake when
‘operty extends its reach to abstract objects. For these reasons at
ast it seems worth asking whether we can accommodate intellec-
al property within one or more of the existing general accounts of
perty or whether we should develop a distinctive theory of intel-
ectual property.
This book represents the beginnings of an answer to this question.
takes the writings of three important thinkers on property, Locke,
gel and Marx, and concludes, not surprisingly, that these writings |
p us to understand a great deal about the phenomenon of intellec-
tual property. No comprehensive theory of intellectual property is
roposed here. Instead the final chapter argues that a philosophical
tude of instrumentalism should be our guide in constructing inter-
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disciplinary approaches and theories of intellectual property. Amongst
other things, this means that in the case of intellectual property the
language of privilege should replace the existing language of prop-
erty rights. Privilege-bearing duties, the final chapter argues, should
form the core of intellectual property theory.

Some Distinctions

Theorizing within the liberal tradition about property has usually
taken the form of theorizing about property rights. This treatment of
property as a species of rights has, predictably, resulted in a consid-
erable cross-pollination between general rights theory and property
theory. It has led to questions like: are all rights property rights??
There are some distinctions which inquiries within rights based prop-
erty theory typically use to demarcate their scope and subject matter.
The classifying distinctions are those between the ontological,
linguistic, analytical (or conceptual) and normative. We need quickly
to say something about where the present work stands in relation to
these distinctions. But first a word about the distinctions themselves.

Ontological analyses focus on the question of whether rights exist
and, if so, in what way. The debate over the existence of natural
rights or natural rights of property is an example of an ontological
issue. Linguistic approaches try to settle the meaning of property or
right by reference to the meanings and distinctions to be found in
ordinary language use.? It is hard to distinguish between linguistic
and analytical approaches in a short space.* Very roughly, we might
say that analytical approaches do not confine themselves to ordinary
language as a resource but propose and construct, under the re-
straints of reason and established deductive techniques, various
stipulative distinctions and models of the concepts under scrutiny.
Analytical approaches tend to focus on the logical qualities of con-
cepts like property and right. They strive through the process of
definition and conceptual analysis for a better model, or structural
and relational understanding of a concept. Working analytically, phil-
osophers ask questions such as who can have rights and under what
conditions? They draw distinctions between, for example, what it is
to have a right and what rights we ought to recognize. An example of
a very influential analytical approach in the rights and property area
is Hohfeld’s model of rights as a set of jural correlatives,
contradictories and contradictories of correlatives that is, between
interdefinable concepts such as right, duty, privilege and no-right.
(We will discuss the scheme and its implications for intellectual prop-
erty in Chapter 7.) Finally, normative approaches in property and
rights theory bring into play values in one way or another so as to
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‘reach ought conclusions of some kind. They concern themselves with
either prescription or justification. Rules of conduct are proposed or
defended. 7

- Much of normative property theory has examined the justifiability
of the right of private property.® The preoccupation with this particu-
lar enterprise is not just modern. Like most philosophical questions,
it has a history. The continuing interest in private property stems
from an inquiry that mattered to those working in the natural law
~ tradition. It consisted of the search for the origin and foundation of
. the right of property.

For natural law theorists, an investigation into the origins of prop-
erty could have threatened the legitimacy of all established indi-
vidual property holdings. That such a revolutionary conclusion might
have been possible came from taking the existence of God and the
contents of the Bible seriously. Blackstone in his Commentaries nicely
captures the nature of the problem. He points out that, strictly speak-
ing, ‘there is no foundation in nature or in natural law, why a set of
words upon parchment should convey the dominion of land’.” In the
Christian God-centred universe this problem was especially worry-
ing because there was no doubt that God had given the earth to its
inhabitants in common. How then could one justify the ‘sole and
despotic dominion’ which individual proprietors in the world had
come to exercise over its contents?® Actually, Blackstone does not use
the word ‘justify’. Rather, he assumes that private ownership, which
is widespread and widely accepted by the general populace, is some-
thing that requires explanation. Private property is a phenomenon
that law, operating as a rational science, must explain.
 The importance of this explanatory mode of analysis in the natural
law theories of property can be seen in Grotius’ discussion of prop-
.erty. For Grotius, one of the causes of war is injury to those things
which belong to us.’ This leads him to investigate the conditions
~under which something can be said to belong to somebody, which in
turn leads him to state that ‘it will be necessary to know the origin of
_proprietorship’.’’ The knowledge which Grotius has in mind is his-
orical knowledge. Drawing on ‘sacred history’, poets and philos-
phers, he proceeds to give a description of the way private owner-
ship evolved out of the world which God had given to men in com-
mon.! This historical investigation establishes certain fundamental
-principles. These are used by Grotius to generate specific prescrip-
ive conclusions (rights to the sea, the rights of refugees and so on).
- At least in Grotius the natural law theory of property has both ex-
lanatory and justificatory aims.

Over time, the emphasis on providing an explanation from factual
.axioms for the origin of the right of private property has, within the
. context of first order ethical theorizing, faded. The interest in provid-
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ing a justification for the right of private property — in offering an
account of the legitimacy of acquiring property —has remained strong.
The task of explaining the origin of property rights seems to have
become the province of the empirical sciences such as psychology,
sociology and economics.™

With this brief sketch of some of property theory’s fundamental
distinctions in place, we can now set out the way in which this book
develops its analysis of intellectual property. The analytical parts of
the present work rest on some assumptions. Two crucial ones need to
be specified at the outset. First, analytical property theory takes prop-
erty in its rights form as the object of conceptual analysis. The object
of clarification is the right of property (sometimes used interchange-

ably with the right of ownership). Following Hohfeld, we shall not

treat rights as a base term, but as a generic term which can be decom-
posed into a series of more fundamental categories. Rights, including
property rights, have a logical architecture. This logical architecture
takes the form of a deontic logic.!® There is more than one deontic
logic to choose from in specifying an architecture for property rights.™
‘Within property theory, Hohfeld’s system is usually chosen to do the
job.!® This fashion is followed here.

The view that property is a thing is nowadays seen as quaint and
false, or at least not helpful. Property is thought to be a rights rela-
tion between one person and another (that is, a single-place relation)
or between one person and many others (a many-place relation).'®
Property is a contest for the control of objects that people need or

" want and sometimes upon which their very survival, either indi-
vidually or as a group, depends. As Honoré reminds us, ‘the idiom
which directly couples the owner with the thing owned is far from
pointless; where the right to exclude others exists, there is indeed
(legally) a very special relation between the holder of the right and
the thing”."

Without further argument, our second assumption is that property
rights entail relations between two people and between a person and
an object. In the case of intellectual property law, the objects in ques-
tion are abstract objects. As it happens, abstract objects do not exist,
or so we claim. Abstract objectsin intellectual property law take the
form of a convenient legal fiction. The argument for this is to be
found in Chapters 2 and 7. The psychological operation of this fiction
is probably best explained in terms of a theory of performative utter-
ances, but this is not a matter we pursue here.’®

Many texts on intellectual property law begin by saying some-
thing about the definition of intellectual property."” Definitions can
proceed by extension or intension. An extensional definition of intel-
lectual property would list certain traditional core areas of intellec-
tual property: copyright, patents, trademarks, designs, protection
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against unfair competition and the protection of trade secrets. (A
brief explanatory note of these areas is contained in the last section of
this introduction.) Over time new subject areas have appeared on
this list. Protection for integrated circuits and plant varieties are two
examples.?’ Intensional definitions of intellectual property are harder
to formulate.?! We shall say that intellectual property rights are rule-
governed privileges that regulate the ownership and exploitation of
abstract objects in many fields of human activity. This definition is
more a conceptual conclusion. It rests on a particular theoretical view
of intellectual property that is presented in the following chapters.
The normative conclusion to which the argument in this book
leads is that intellectual property rights are liberty-intruding privi-
leges of a special kind. It is argued that they promote factionalism
and dangerous levels of private power. From the point of view of
distributive justice, their scope should be limited. The way to think
about such rights is through the lenses of a naturalistic empiricism.
The arguments for these claims are to be found in Chapters 6, 7, 8
and 9. There is in this book no attempt to search for a new justifica-
tion for private property. As Epstein observes, the ‘desirability of
_private property has been endlessly debated across the disciplines’.”
_There is no shortage of coherent philosophical proposals in favour of
private property. There may be, as Becker has recently suggested, too
many.* Perhaps, as Becker hints, we should be more concerned with
_the empirically determinable consequences of private property in
" various areas of social life than with multiplying the available number
_of moral justifications for private property. There are strong reasons
_for supporting private property rights, but we should do so in a
_contingent, consequentially minded way. If it turns out that intellec-
_tual property rights, a species of private property rights, stimulate
patterns of organization and practices that threaten negative liberty
there is a case for severely limiting the scope of these rights, or
eliminating some of them altogether. This book provides reasons for
thinking that intellectual property rights pose this threat. Ultimately,
however, this is not a matter that can be decided on the basis of 2
priort justifications of private property. The approach we have in
mind is guided by a philosophically defensible view of the role of
property in social life and democratic culture. Our suggestion in this
regard comes in the form of an instrumentalism that subscribes to a
principle of humanism.

Economic Theory

Intellectual property rights are intimately related to markets. They
play a crucial role in constituting markets in information. Economic
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theory is too important a resource to ignore in a philosophical treat-
ment of intellectual property. It is also too big a resource to cover in
one work. Economics is a discipline which is rich in approaches.
There is nothing narrow about its scope. For instance, the new econ-
omic history exemplified by the work of Douglass North is a stern
critic of neoclassical approaches.?® Information economics seems to
play the role of the dangerous supplement to the neoclassical para-
digm.” Institutional economics recognizes that power is a more com-
plex notion than just market power.?® Public choice theory has proved
to be a fruitful venture, at least in the eyes of its exponents, into
political theory.?” The Chicago School continues to §enerate import-
ant and provocative theses about the nature of law.* There is also an

_important body of empirical work, much of which happens to be on
the patent system.?

There is a lot therefore for the non-economic theorist of property to
draw on. Given that this book is about the philosophy of intellectual
property rather than its economics, it has been necessary to be selec-
tive.

Given the overtly economic character of much intellectual prop-
erty legislation, one possibility worth investigating is that economic
theory of one kind or another provides a justification for the enact-
ment of intellectual property rights. Of course, these rights are very
different from each other in terms of legal detail and character. A
patent monopoly gives the owner rights against the independent
discoverer of the same invention, while copyright offers rights against
copying but does not prohibit the independent creation of the same
work. Despite important differences like these, intellectual property
rights share a fundamental character — they are rights in abstract
objects. This similarity allows the economist and the philosopher to
ask the same question, what are the justifications for creating prop-
erty rights in abstract objects?

The economist coming to this question starts with some funda-
mental intuitions or, if you like, a metaphysic of human nature.
People respond positively to incentives and rewards. If there is to be
individual profit in the creation of these objects then they have to be
locked up in some way, at least temporarily. This leads the economist
to consider the possibility that property rights might be the best way
in which to ensure that individuals devote sufficient resources to the
creation of abstract objects. Here we have in outline an economic
argument that provides a reason for the creation of intellectual prop-
erty rights. We examine it in Chapter 6.

Economists, like social and political theorists, are interested in
power. Very often they are most concerned with market power: in a
nutshell, the capacity to price above marginal cost. Within institu-
tional economics, power seems to be more broadly conceived of as
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something that shapes and creates markets rather than just some-
thing that is delivered through the pricing mechanism. In Chapter 7
we draw on the work of one classical institutional theorist, Veblen, in
order to develop an analysis of the links between intellectual prop-
erty and power.

Economists are also interested in logical relations, formal proper-
ties and deductive truths. The justificatory economic argument for
intellectual property which we have just sketched is an example of a
deductive or analytical argument. One can go further and construct
formal models of intellectual property protection which explain how

these rights promote overall welfare gains.’® While formalization can

deliver interesting analytical truths, statistical quantification and/or
empirical work are required to confirm truths about the world. There
is a hard-edged empirical side to economics by which the normative
output of its formal theorizing must live or die. It is possible to
develop an a priori economic argument for having intellectual prop-
erty rights. But that is not an end of the matter. Economic judgement
on intellectual property rights ultimately has to be based on the
outcome of a cost-benefit calculation. Take a simple example. Imag-
ine, which is the case in many jurisdictions, that design law does not
extend to the protection of spare parts for motor vehicles.’ An econ-
omist hired by the motor vehicle manufacturer’s association devel-
ops a model which shows that there would be a net gain to design
innovation if design protection were extended to spare parts. The
same economist now tests some of the assumptions of the model. He
finds that certain key ones are wrong. In particular, he finds that
what motivates manufacturers to continue to invest in design is mar-
ket pressures rather than the given level of design protection. Fur-

_thermore, the actual level of design investment represents a smail
_part of car manufacturers’ costs, less than one per cent, in fact. This

means that the cost effect which free-riders generate in terms of a

_loss in design activity is very small. It turns out that there are no real

efficiency gains to be had from extending design protection.’ The
motor vehicle manufacturers leave disappointed, muttering some-
thing about getting a lawyer to do a ‘proper job’.

__ There are many other illustrations of this cost-benefit approach in
intellectual property. The debate over the optimal length of the pa-
tent term is one.? Probably, the greatest service that economics can
perform in the area of intellectual property is to track empirically the
consequences of various intellectual property arrangements. The
instrumentalism we propose in the final chapter relies heavily on
uch an economic contribution. Without the cost-benefit approach
intellectual property would remain an opaque institution. Amongst
other things, we would not know who the real winners and losers
are when states, legislatures and judges shift the boundaries of ab-
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stract objects and draw new enclosure lines in the intellectual com-
mons.

Overview of the Chapters

We begin with a very compressed treatment of the history of abstract
objects in intellectual property law. The purpose is to show how Eng-
lish law came to invent the category of the abstract object or, in law-
yer’s language, incorporeal rights. The source of this invention is Ro-
man law. Chapter 2 also deals with those justifications for intellectual
property that are to be found in common law judicial discussions. The
common law had to deal with the question of justification for copy-
right and patents because, especially in their pre-statutory form, they

cut across a fundamental principle of the common law: the right of

subjects to trade or, more accurately, the right to enter the market-
place of trades. The conceptual apparatus for dealing with this prob-
lem was provided by the natural law tradition. It was within this
tradition that contrasting justificatory approaches were worked out.

One member of that tradition was John Locke. The first half of

Chapter 3 is devoted to an exposition of two very different interpre-
tations of Locke’s writing on property. These interpretations are used
to establish that so-called Lockean labour theories of property de-
pend more for their plausibility on a concept of community than on
labour. We claim that labour is too indeterminate a basis upon which
to build a strong justificatory theory of intellectual property. The real
relevance of Locke to intellectual property lies in the link he and
other natural law thinkers made between property and the idea of
positive and negative community, that is between a community in
which the commons is owned by all and a community in which the
commons is open to ownership by all. The second half of the chapter
explores the connections between community, the intellectual com-
mons and intellectual property. '

Unlike Locke, Hegel is not concerned to know just the origins of
property but also its evolutionary fate within the context of a social

" system. Property for Hegel is in the first instance a fundamental
mechanism of survival for individuals. But it also has the potential to
rupture community in various ways. Intellectual property particu-
larly poses dangers of this kind.

Marx, more than Hegel, offers an explanatory perspective on prop-
erty forms. Chapter 5 argues that his theory of class will not help us
to understand much about intellectual property, but that his analysis
of the competitive pressures facing individual capitalists will. Marx’s
obsession with the materiality of production leads him to ignore the
importance of the abstract object to capitalism’s processes of com-
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modity accumulation. But his recognition of the importance of crea-
tive labour to capitalism’s survival, combined with his understand-
ing of capitalists as the individual subjects of the competition, allows
us, we argue, to identify clearly the tasks of intellectual property.

Chapter 6 carries a serious charge against economists: they do not
take the self-interested behaviour of individuals seriously enough —
at least not when it comes to intellectual property. As a result the
real-world costs of intellectual property are likely to be much higher
than might be first thought. The source of these costs lies in the
preventive strategies adopted by opportunistic actors in the market-
place. Intellectual property rights are a source of these strategies.
Intellectual property more than other property forms leads to the
. problem of factions.

Implicit in Chapter 6 is the connection between intellectual prop-
erty and power. The nature of this connection is analysed in Chapter
7. Property, we claim, is a sovereignty mechanism and in the case of
intellectual property it has sovereignty effects. This chapter offers a
more detailed analysis of the nature of the abstract object than is
given in Chapter 2. Abstract objects are an important kind of capital.
They also create ‘person dependency’ relationships. In doing so they
make feasible certain kinds of coercion claims.

Abstract objects are a primary good. We should think about their
distribution normatively. Chapter 8 asks how intellectual property
rights fare under Rawls’ theory of justice. The final chapter argues
that proprietarianism is a creed that has come to dominate the evolu-
tion of intellectual property law. The chapter proposes a replacement
for proprietarianism: instrumentalism. Instrumentalism conceives of
intellectual property rights as a distinct kind of liberty-intruding
privilege. Under the influence of proprietarianism, these privileges
come to pose grave threats for negative liberty. The instrumentalism
which is presented takes the form of a naturalistic empiricism that is
_guided by a principle of humanism.

A Note on the Subject Areas of Intellectual Property

_For readers who are not familiar with the traditional core areas of
.intellectual property, an oversimplified description follows. These
_areas are usually governed by statute. While the content of these
statutes is a matter of national policy, increasingly international con-
_ventions prescribe minimum standards of protection for intellectual
_property. Typically, intellectual property statutes create rights of per-
_sonal property in the relevant subject matter. This means, for exam-
ple, that a patent may be assigned or licensed. Some rights, such as
patent rights, are of limited duration; other rights, trademarks being
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an example, are not. Copyright deals with the rights of authors in
traditional cultural works like literary and artistic works. Examples
of the rights that authors gain are the right to reproduce the work
and the right to perform the work in public. Copyright protection
has been progressively extended through an expansion of traditional
rights (for example, computer software is protected as a literary work)
and fo new subject areas (for example, sound recordings and films).

Patent statutes protect inventions. Protection is conditional upon
satisfying various criteria of which novelty and inventiveness are
two important examples. Design deals with the appearance of ar-
ticles in the industrial sphere. (The appearance of a toilet bowl can be
the subject of design registration. The shape of a statue is a matter of
copyright protection.) Trademarks protect signs that traders use to
distinguish their goods or services from those of other traders. ‘Signs’
now has a broad meaning: it includes smells and sounds.

Unfair competition is a nebulous area. Article 10 , of the Paris
Convention For The Protection of Industrial Property (1883) as re-
vised says that any act of competition contrary to honest practices in
industrial or commercial matters constitutes an act of unfair compe-
tition. More than most areas of intellectual property, the law relating
to unfair competition has evolved in very different directions in vari-
ous countries.

Trade secret law provides protection for commercially valuable
technical information which a person has chosen not to disclose. The
same abstract object may be protected under more than one head of
intellectual property protection. Algorithms are potentially protectable
under patent, copyright and trade secret law. A sign may be a trade
mark and an artistic work. The choice of protection for an object is a
matter of business strategy. Each regime has different disadvantages
and advantages. A product which is easy to reverse engineer {a ma-
chine, for example) is better protected by patent than by trade secret
law since the latter does not offer rights against the independent
originator. One problem with patent protection is that it is of limited
duration. If the product is not easily reverse engineered (the recipe
for Coca Cola, it is said, falls into this category) it is better to rely on
trade secret protection because, provided certain conditions are satis-
fied, such protection is not limited by time.
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Justifying Intellectual
Property: Back to the
Beginning

Why History?

History matters to philosophy. It would be nice if it did not, since
this would simplify the task of philosophical analysis. There are at
least three reasons why some history needs to be introduced to an
analysis of intellectual property. Some philosophical frameworks,
which might be chosen to do the job of analysis, necessarily draw on
history. Applying Marx’s theory of historical materialism (with some
mechanical simplicity) one might claim that intellectual property is a
superstructural phenomenon corresponding to the industrial (or per-
haps post-industrial) phase of development of capitalist societies.!
Such an explanation could only be made plausible by historical evi-
dence.

History also matters to an economic or consequentialist analysis of
intellectual property. These kinds of approaches would justify the
creation of intellectual property rights on the basis that such rights
helped to fulfil, for example, some stipulated goal, such as welfare,
economic growth, cultural protection, reward for creativity and so
. on. For such approaches the real data of history would be a preferred
source for understanding the effects of intellectual property rather
.~ than a priori theory. Finally, a historical perspective can, for the kinds
of reasons which Quentin Skinner gives in relation to political phil-
~ osophy, deepen our understanding of the philosophical dimensions
of intellectual property.2 Skinner’s methodological argument is that
the present meaning of the central concepts of political philosophy

can only be understood through a linguistic analysis that tracks these
~ concepts through their respective historical time lines and uncovers
both the social context of their users and the matrix of assumptions
surrounding their use. The kind of combined philosophical, histori-
«cal and linguistic game analysis that Skinner has in mind has yet to
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be undertaken in the context of intellectual property. It is not under-
taken here. This is clearly a task for specialists. But Skinner ‘s general
methodological claim provides another reason why a philosophy of
intellectual property cannot turn its back on history.

Having built a case for a philosophy of intellectual property need-
ing at least some history, we must now circumscribe our use of the
historical materials for present purposes. Clearly, the national history
of any one intelfectual property regime such as copyright or the
patent system could be the subject of a separate work. Even if one
confines the historical investigation to enacted law and judge-made
law in Europe, there is a sheer bulk of historical material going back
centuries. ‘Intellectual property’ is a twentieth-century generic term
used to refer to a group of legal regimes which began their existence
independently of each other and at different times in different places.®
England, for example, is often given the credit for having the first
copyright statute, the Act of Anne of 1709. The Venetians are thought
to have had the first patent statute.* And in any case the history of

intellectual property law does not begin with statute. Copyright and

patents in England evolved out of a complex system of prerogative,
privilege and monopoly. Similarly, in many European countries, in-
cluding Russia, there was a complex system of royal decrees and
privileges that regulated the industrial arts.’ :

Two tasks govern the selection of historical materials in this chap-
ter. The first relates to the legal categorization of intellectual prop-
erty. One possibility is that we may gain some philosophical insight
into intellectual property from the way in which English property
law classified intellectual property. The law’s own internal taxonomic
structures may help us to understand the character of intellectual
property rights, especially if this legal character is itself based on
some pre-existing philosophical idea or influence. This possibility
should not be discounted. The legal classification of intellectual prop-
erty as incorporeal rights, we shall see, leads straight into the philo-
sophical notion of abstract objects. The fusion of this notion with the
property concept becomes important to the argument, given in Chap-
ter 7, that the basis of power in modern economic systems lies in the
control of abstract objects.

The second use we make of the legal historical materials is to
examine the justifications to be found within early English law for
copyright and patents. Naturally, the philosopher is not confined to
these justifications. This material is used to support the proposition
that early justificatory approaches to intellectual property were dis-
tinctly instrumental. The final chapter of the present volume sees
more use being made of this historical material to mount a normative

argument to the effect that an instrumental attitude should inform

theory development within intellectual property.
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Before commencing there are some more general observations to
be made about the role which history can play in a critical evaluation
of intellectual property systems. History is one distinctive kind of
story-telling and intellectual property is an area in need of many
more critical historical stories. One purpose of such stories would be
to help evaluate the orthodox forms of justification for intellectual
property. The history which is being contemplated here is actually a
series of histories about the way in which different societies have, in
terms of their institutional organization and norms, encouraged and
harnessed human creativity, both scientific and non-scientific. To il-
lustrate: a fundamental form of argument used to justify the creation
of intellectual property rights is that such rights provide incentives
for persons to engage in the activity covered by the particular right.

Patent rights, according to this argument, encourage invention. His-

tory may tell us whether property rights are the only route to take for
a society that wants to encourage invention and innovation. Imperial
China is an example of a society that achieved spectacular outcomes
in science and innovation,® yet it did not rely on intellectual property
rights or a customary equivalent” History may teach us that the
connection between intellectual property, science and economic de-
velopment is contingent and local rather than necessary and univer-
sal.

There are other purposes that such critical historical investigations

~could serve. It would make our examination of intellectual property

less Eurocentric. What evidence there is suggests that intellectual
property is a protean concept which has been configured in different
ways by different societies. Lowie’s anthropological work reveals
that the concept of incorporeal property, and in particular patents
and copyright, was highly developed amongst the Andaman Island-
ers, the Kai, the Koryak and the Plains Indians.? These societies were,
in contrast to western approaches, more concerned to restrict the
transferability of such rights.

~ Histories of intellectual property rights would also guard against
an overreliance on economic story-tellers for an understanding of
intellectual property. The signs which conventional economic ana-

lysts leave for others to follow in relation to property generally do

not explicitly deal with the linkages between values and property, or
with themes of power, domination, exploitation and control, themes
50 familiar to the historian. Property rules, more than most rules, are
rooted in the fundamental morality of a given society. Western copy-
right laws, for instance, reflect a view of art that promotes the import-
ance of individual creativity and individual rights, a view which has
no real oriental parallels.® At a time when western forms of intellec-
tual property are being transplanted to non-western countries, the

~ signs of economic story-tellers need to be read critically by those




16 A Philosophy of Intellectual Property

who are adopting these forms.'® Decisions about the adoption of
foreign legal models have to be made with, as it were, informed
consent. Critical historical story-telling can help those receiving in-
tellectual property legal traditions gain a better understanding of
their full consequences. :

Classifying Intellectual Property: Rome Speaks

Most students of intellectual property are told of the distinction be-
tween corporeal (roughly, tangible) and incorporeal (roughly, intan-
gible) property and that intellectual property rights are an example
of incorporeal rights. One immediate analytical puzzle that this gives
rise to is the very possibility of corporeal rights, since all rights
would seem to be best thought of as incorporeal. (It is difficult to
plough a right.) A judicial answer to the puzzle is to say that this is a
loose but common way of talking and that the distinction is not
between the nature of the rights but between the nature of the objects
to which the right refers.!’ All rights are incorporeal, while some
property is not.

The distinction between corporeal and incorporeal things is to be
found in the classical period of Roman private law.'? Classical Roman
law, we know from the Institutes of Gaius, divided all law into the law
relating to persons, things or actions. The distinction between corpo-
real and incorporeal occurs in the law of things (res). It is stated by
Gaius in the following way:"

12. Further, things are divided into corporeal and incorporeal. 13.
Corporeal things are tangible things, such as land, a slave, a garment,
gold, silver, and countless other things. 14. Incorporeal are things that
are intangible, such as exist merely in law, for example an inheritance,
a usufruct, obligations however contracted.

The distinction, then, is one between tangible and intangible ob-
jects.1 The distinction is not an old one since the words corfomlis and
incorporalis are not to be found till the time of the Empire.!

From where did the Roman jurists obtain the distinction?® This
question is one for the classicists. One possibility is Stoicism.!” Stoi-
cism had a wide influence on Roman culture and philosophy, includ-
ing legal culture, and the distinction is to be found within Stoic
thought.!® It is possible, therefore, that the Roman law category of

“incorporeal things derived from the Stoic notion of incorporeals.”
Within Stoicism, four things were said to be incorporeal: time, space,
the void and lekfa (the meaning of words or sentences).”” That the
Stoics should have had the category at all is at first sight surprising,
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given that theirs was a philosophy of uncompromising materialism.
God and the soul were for them corporeal entities. Only corporeal
entities were real.?! Incorporeal things were not existent, but rather
subsistent. They subsisted by virtue of human mental life. They were
things superimposed by the mind onto the corporeal world.*

The category of incorporeal things in a materialist philosophy is an
intriguing juxtaposition. One of its analytical features is that it would

have allowed the Stoics to give an account of universals without, as

Plato did, committing themselves to the existence of abstract Ideas or
Forms.? For Plato, universals like the number one, the property of
squareness or moral terms like justice existed as eternal forms. Within
Stoic metaphysical theory, only particulars existed. Universals were
a convenient fiction which subsisted as incorporeal things, these things
being essentially mental figments.

We should bear in mind that modern intellectual property rights
relate to the grant of property rights in some thing as well as consti-
tuting a set of relations between individuals. But what is the nature
of this thing? It cannot be a physical object for, as every law student
is told, the fact that I own a physical copy of a book does not entail
that I own the copyright in that book. Furthermore, I may own the
copyright without owning a physical copy (for example, the letter I
have written and sent is owned by someone else). By recognizing
intellectual property rights, is the law forced also to recognize ‘spooky’
entities — universals? Or can Stoic thought offer us a more sensible
account of property rights in incorporeal things?

. The Stoic incorporeal category of most interest here is that of mean-
ing (lekta). Meaning is conceived to be something expressible, al-
though it is not to be confused with the material expression of a
sentence in writing or speech, for example the words on a tablet or
spoken in a play. Lekta are signified meanings which are logically
distinct from their physical representation or communication. Since
lekta are incorporeals they cannot act in the world. They are causally
inert. Meanings can become causal factors once they form part of
people’s beliefs.2* At the point at which the incorporeal expressible
enters a person’s beliefs it becomes a corporeal force. Here, then, is
one view of the metaphysical character of the legal category of incor-
poreal things. Before one can claim an intellectual property right,
whether it be copyright, a patent right, a design and so on, there has
to be some concrete specification of the subject matter. This process
of specification can involve formalities (for example, the registration
of a patent) or it can be informal (simply creating information that
can be the subject of trade secret protection). This specification of
subject matter does two things. It produces signifiers (the physical
representations). It also generates an entity with specific meaning

~ which, in the language of the Stoics, amounts to the creation of an




‘expressible’.® An expressible is an abstract entity. It is also a conve-
nient mental fiction. It subsists as a construct of the mind. An abstract
object does not exist in the corporeal world. Once the abstract object
attains corporeality by becoming embodied belief, at least in the
Stoic scheme of things, it can play a causal role in the social and
productive relations of people. At the same time, because it affects
human conduct, it becomes a potential candidate for legal regula-
tion. -

To summarize, one view is that mental constructs are the stuff of
intellectual property relations. Intellectual property rights are rights
in our mental projections. An alternative is to adopt some kind of
realist explanation of these abstract things. Shortly stated, this would
involve arguing that abstract entities are real entities, just like law
books and tennis balls. Following a realist line, abstract objects would
have to be assigned an independent ontological status and given
either an immanent (that is, Aristotelian) or transcendental (that is,
Platonic) account of their existence. Either account has philosophical
support, but this realist way of looking at abstract objects drives
intellectual property law ever deeper into metaphysics. The law now
has to contemplate the independent-existence of unobservable enti-
ties. : :

Roman law, by inventing the category of res incorporales, plants its

property law squarely in the realm of the metaphysical. English law,
as we shall see in a moment, made use of this category in order to
add a largely flexible category to its property law. Before moving on,
though, we should make clear that the idea of.incorporeal things in
Gaius and Justinian refers to legal rights. Rights are used by both to
include those rights we would think of as property rights as well as
contractual rights. The strong implication from Justinian is that in-
corporeal things have corporeal counterparts. Incorporeal things are
thought, in other words, to relate strongly to corporeal objects. The
link between incorporeal rights and incorporeal objects, or what we
have called abstract objects, only came to the fore in English property
law when various intellectual property forms were classified as choses
in action and these were carefully distinguished from any property
rights in chattels.? Intellectual property rights are incorporeal things,
but this came to mean incorporeal rights which relate to abstract
objects.

From the very start the category of incorporeal things creates legal

uncertainties. In The Institutes, Gaius in some places includes obliga-
tions as res incorporales and in other places does not.?”” On the basis of
the distinction one might expect ownership (dominium) in a physical
object to be a res incorporales since ownership is concerned with rights

and rights are an intangible. But, as writers of Roman law routinel;z -
8

point out, dominium is to be found in the category of res corporales

What seems to happen is that the object is substituted for ownership,
or perhaps object and ownership are thought of as substitutes.”
Modern Roman law writers do not devote a great deal of attention to
the distinction except to point out its logical flaws.?® None do so with
the impatience of the 19th-century jurist Austin. He dismisses the
distinction as completely useless, saying that it is ‘either imperfect,
or else big with contradiction’. :

While the Roman scheme of property law conflates object and
ownership, other rights, such as rights of way, are no longer seen
concretely in terms of an actual path, but rather are viewed as intan-
gible rights. Some writers use the corporeal/incorporeal distinction
to support a claim that classical juristic thought was generally mani-
festing a tendency towards greater abstraction.® Whether this claim
is true is another matter, but we can say that in the context of prop-
erty law the recognition of a category of res incorporales and the .
formal classification of some rights as intangible at least leaves open
the possibility for the development of a more abstract juristic mode
of thought about the property concept.

'The distinction lay dormant until the rediscovery and revival of
Roman classical law by Irnerius and his followers in 1lth-century
Bologna. From here Roman law began a new journey of conquest
and entered at various different times, and to varying degrees, the
legal systems of Europe. Res incorporales, with its unexplored potenti-
ality, found a %lace in the legal language of both civil systems and the
common law.®® Incorporeal things, or rather the category, found its
way into English law only to be fused with an equally opaque legal
category, that of the chose in action.® This latter category of personal
property, more than most, was ready to lose the ‘thinglikeness” which
characterized mediaeval attitudes to the property concept and thus

- paved the way for the modern juristic discovery that property is not

a thing but a set of relations between people.

- Calling intellectual property rights choses in action does not bring
immediate illumination. The reason, put shortly, is that doctrinal
scholars have concluded that a chose in action is a class best under-
stood in terms of the description of its members, rather than a definit-
ion capable of a self-selection of members.?® Often a chose in action is
explained by saying that it is not a chose in possession, but a thing
recoverable by action, like a debt.* However not all rights of action
are choses in action. The chose in action seems to have more than the
usual degree of vagueness associated with legal predicates. The clas-
sification of apparently simple cases, like the owner of a chattel out
of possession, have been the subject of debate.” The distinction be-
tween corporeal and incorporeal makes its presence felt in the cat-
egory of chose in action, although it does not add much in the way of
clarity. A chose in possession is said to refer to corporeal or tangible

~



things while a chose in action is linked to intangible property, that is
' something which cannot be claimed by taking physical possession.

Why do intellectual property rights come to be called choses in
action? The answer has to do with chance, history and the internal
dynamics of the English legal system rather than the application of
' logic. The process of classification has been a prolonged one, for even
at the beginning of the 19th century there was going on in England a
quiet debate about whether or not, for instance, copyright really was
a chose in action. B

Early in its history the common law had a rule against the assign- .

ment of choses in action.® The primary reason for this was that
choses in action were thought to be highly personal obligations not
appropriate for transfer and in any case their transfer might provoke
too much litigation.*! At the time that patents and copyright came
into being the rule about the non-assignment of choses in action was
being substantially undermined by the courts of Equity. This made it
easier to fit copyright and patents into the category. It was commer-
cially necessary for these forms of property to be assignable and the
prohibition on assignment was being undermined. The other factor
influencing their classification was their incorporeal character.

Things might have turned out differently. Holdsworth, for exam-
ple, argues that, had Equity not modified the consequences of the
rule against the assignment of choses in action, then intellectual prop-
erty rights would have been treated as incorporeal hereditaments.*?
One view might be that whether intellectual property rights are clas-
sified as choses in action or incorporeal hereditaments matters not,
for both are categories of property. There is perhaps a difference in
the level of abstraction which each category represents. The incorpor-
eal hereditaments which Blackstone lists (easements and profits a
prendre are two examples) have a strong territorial ambit.* They, for
the most part, in one way or another relate to bounded real property.
The chose in action is better suited to lose the traces of territoriality
and tangibility that exist in relation to other property forms — what
Pollock termed the ‘thinglikeness’ of English property. These new
forms of personal property were in one sense less personal, for they
“did not bind communities together in the same strong way that was
true of customary and feudal forms of property. Rather these new
forms make possible anonymous, impersonal connections between
owners and strangers, connections which in the 20th century. broke
free of the usual territoriality of property relations and became genu-
inely global.

The magnitude of the psychological and conceptual shift which

took place through the rise in importance of the chose in action
* should not be underestimated. Maitland and Pollock both argue that
much of English real property law can best be understood by a

mediaeval incapacity to separate the transfer of rights from the trans-
fer of things.® There was, even in the case of incorporeal hereditaments
like rights of way and offices, a tendency to ascribe to them a
‘thinglike’ character and to analogize their property nature to land.
Maitland, for example, suggests that practices like attornment, which
surrounded the transfer of incorporeal hereditaments, reveal that
these }‘}sreditaments were considered really to be things rather than
rights.

Through linking the Roman law category of the incorporeal thing
with the category of chose in action, English law produced a highly
flexible concept of personal property. It was flexible precisely be-
cause its extension was not limited by some set of precisely specified
attributes. Its indefiniteness was a source of functional strength for
the property system. The result was that it was capable of being
extended into many different areas of market and social relation-
ships.*” It was a concept that had no real equivalent within the Conti-
nental civil law system.®®

There is one final observation to make. On one view our short
story of the career of incorporeal things seems to support the idea
that property law in its long evolution has been progressively
dematerialized, made more abstract or, in Pollock’s terms, has lost its
‘thinglikeness’. This conclusion would be easy enough to draw, but
should we draw it? What happens in our story is that a Roman law
category is used by English juristic hands to fashion a practical solu-
tion to a practical problem. A person with ideas has in a broad sense
assets. In order that the person may make a living in a market society
those intangible assets have somehow to be recognized as property
rights so that they can be commercially exploited. Some of the crucial
conceptual apparatus to this end was provided by Roman law. The
English common law, renowned for its pragmatism, ventured deep
into metaphysical territory and added the abstract objects of intellec-
tual property to the list of incorporeal things. By doing so it extended
its reach over material objects. Artists, authors and inventors have to
turn their intangible assets into material ones in order to survive

economically in the world. Once the law recognized property in

abstract objects, the significance of the materiality which governed

- property relations in the physical world grew stronger and not weaker.

It grew stronger because through abstract objects many more mate-
rial objects, both in number and in kind, could be reached by indi-

-vidual property owners. The abstract object became a way of gaining

control over the material object. One patent could relate to an indefi-
nite number of physical objects. The corporeality of intellectual prop-
erty is, legally speaking, never very far away and manifests itself in
various requirements which impose a condition of materiality on the
abstract object.® '




Justifying Intellectual Property

' Abstract objects are the ‘things’ that mediate property relations be-
tween individuals in the case of intellectual property. What is the
justification for creating property rights in what, after all, is the per-
fect example of a resource which cannot be exhausted through use?
In the case of tangibles a person can deprive another by taking the
thing. But the nature of abstract objects permits of their simultaneous
use and so deprivation of the object through use cannot take place.
English law had first to confront this question of justification in the
context of patents and copyright. In each of these contexts the
answer was worked out within a heavily Christianized legal tradition
and a discourse that was influenced by natural law theories of prop-
erty. Within this tradition the justification issue was argued differ-
ently for patents and copyright. In order to illustrate these claims we
shall restrict ourselves to a discussion of Millar v/ Taylor and the Act of
Anne in the case of copyright and, in relation to patents, the Statute of
Monopolies and the Case of Monopolies > This is admittedly a small
number but then some cases and statutes reveal much about the
broader legal universe of the times. The two cases, amongst the most
famous in English law; are rich in philosophical argument. They
show clearly the jurisprudential frame of reference that was used to
work through the justification issue.

Copyright

We will begin with copyright. There are a number of excellent sources
for the history of English copyright and so here we shall only make
the briefest observations about this history before going on to the
material we have selected for analysis.! : :

The printing and production of books in England in the 15th cen-
tury was carried on by a craft guild known formally as the Station-
ers. Like all craft guilds it had a serious interest in monopoly profits
and a commensurate fear of competition. The combination of these
. eventually led members of the guild to obtain in 1557 a royal charter
of incorporation.’ Queen Mary was happy to accommodate the Sta-
tioners. Giving the control of printing to the Stationers” Company
provided another means by which the spread of seditious and hereti-
cal information could be controlled (although it should be said that
the Crown did not make much early use of the Stationers, preferring
to rely on rougher methods such as torture and killing).%

The use of privilege to conirol the book trade in 16th-century
England occurred because of a complementarity between two sets of
self-interest. The Crown saw that the control of printing was vital to
its political well-being and the Stationers regarded the privilege sys-
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tem as a way of maintaining their London-based monopoly and
extending their influence regionally and across the border to Scot-
land. At this stage of copyright’s history the author had only a cameo
role. The central players were the Crown and the printing trade and
neither was particularly interested in the rights of the author, or the
value of a right of copy to the economy or to culture. Unless an
author was lucky enough to secure a personal privilege, his position
was weak, so much so that, if he allowed a manuscript to be publicly
circulated, there was nothing to prevent a member of the Stationers’
Company from registering the copyright and exploiting it. The right
to print books belonged to those members of the Stationers’ Com-
pany who registered the particular work and not to the author.

This system of privileges eventually became a ruin, in part because
privileges were unevenly distributed throughout the industry, pro-
ducing a conflict between those in the industry who had a large and
profitable share of it and those who survived on its edges. The Act of
Anne in 1709 replaced the privilege system. It was a revolutionary
statute because it heralded the arrival of a public interest dimension
to copyright. Its preamble linked copyright to the ‘Encouragement of
Learning’. By limiting the term of copyright protection the Act recog-
nized the existence of the public domain.’* The Act gave authors the
‘sole Liberty of printing’ in relation to books not printed and pub-
lished. The whole flavour of the Act was instrumental and practical.
Copyright’s role was to encourage writers to produce, thereby serv-
ing the larger purpose of encouraging and adding to learning. The
monopoly control of the Stationers over existing books was removed
by limiting protection for such books to 21 years. Price control pro-
visions for books were introduced and the interests of universities
explicitly protected. '

The arrival of the Act of Anne was not the cause of great rejoicing
amongst the Stationers and, in the decades that followed, the statute
was tested in the English courts. These 18th-century cases have a
sharp contemporary relevance for, in deciding whether authors had
rights that survived the Act of Anne, the courts had to confront the

_ basis of copyright protection. Consequently, they were forced to travel

into philosophical territory. The Stationers’ litigation was part of a
wider social debate over property rights in books or ‘literary prop-
erty’. This debate was one of the longest running and most keenly
contested in late 17th and 18th-century British life.>® Drawn to it were
not only those with economic interests in the book trade but those
within intellectual circles generally. There was a lot at stake. For
some the real issue lay in the control of the dissemination of ideas.”®
The debate in the courts took the form of a basic question over the
existence of common law copyright after the author had published
his or her work. The Stationers, reluctant to let their monopoly slip,
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“argued that, independently of any statute, the common law gave
authors a perpetual copyright (a copyright they could acquire from
authors) and that this remained unaffected by either publication or
the Act of Anne. Ultimately they lost this argument but, as they pur-
sued it in the courts, English judges were given the opportunity to
comment on the nature of the rights of authors in their works. Fi-
nally, in the case of Donaldson v. Beckett, a slim majority (six to five)
decided that the Act of Anne had abolished the common law right.>
Although this was not the last case in which an opinion was ex-
pressed on the matter, it fixed the line of thinking that saw copyright
come to be considered as a creature of statute.

We turn now to an examination of the first case we mentioned at
the beginning of this section. It precedes Donaldson v. Beckett and in
many ways captures the essence of the debates over literary prop-
erty. The 1769 case of Millar v. Taylor raised two questions. Did
authors have at common law a right of copy? If so, had this common
law right been taken away by the Act of Anne? The plaintiff Millar in
this case was the registered proprietor of the poem ‘The Seasons’.
Taylor, without Millar’s permission, had copies made of the poem so
that he could sell them. The period of protection granted by the Act
of Anne had expired. Millar’s only hope of succeeding was to estab-
lish the existence of a common law copyright which remained unaf-
fected by the statute. He succeeded in doing so. Three out of four
judges decided the case in Millar’s favour.

There are a number of different lines of justificatory argument
offered by those judges who found in favour of a common law copy-
right. Mansfield ¢, after arguing that the source of this author’s right
is the same whether before or after publication, claims that the basis
of the right lies in justice: ‘it is just, that an author should reap the
pecuniary -profits of his own ingenuity and labour. It is just, that
another should not use his name, without his consent.’>® While other
judges also appeal to justice they provide additional arguments. Willes
j advances an instrumental argument. He links property to incentive.
After conceding that it is ‘not agreeable to natural justice’ that others
should reap the benefits of what they did not sow, he states the
following argument: ‘It is wise in any state, to encourage letters, and
the painful researches of learned men. The easiest and most equal
way of doing it, is, by securing to them the property of their own
works.’® A third line of justification is presented by Aston J. He bases
the existence of the right upon the fact that the author owns the
produce of his mental labours.®® This leaves open the question of
why labour should have this property-conferring quality. Although
Aston is not clear on this, he does later refer to the law of nature to
~support his claim that the invasion of this property right is against

natural reason.®! Aston’s analysis seems to have an obvious Lockean

lineage and he does in fact refer to Locke’s discussion of property in
Book II of the Two Treatises of Government, but only to say that Locke’s
discussion of property has no relevance to literary property.®? Despite
this, Aston’s argument that the mental labours of the author create a
property right bears, as we shall see in the next chapter, a remarkable
similarity to Locke’s analysis of the origins of property.

There are in short three lines of justification to be found in Millar v.
Taylor which we can label as the justice justification, the incentive
justification and the natural rights justification. They are cleatly in-
dependent. Somebody might deny that property rights are an incen-
tive to be creative and yet argue that justice requires the creation of
property rights to reward creators. The incentive justification is in-
strumentalist in nature. Property rights are levers for obtaining so-
cially beneficial activities. The natural rights justification depends for
its plausibility on the existence of a law of nature and the existence of
reason in humans to enable its identification. Although these justifi-
cations are worked out by the judges in the context of copyright they
can equally apply to other areas of intellectual property. In later
chapters each of these justifications will be subject to a more detailed
evaluation. For the moment, we shall continue with the analysis of
Millar v. Taylor, since it reveals muich about the connections between
copyright and natural law thinking about property.

One of the interesting features of Millar v. Taylor is the different
way in which‘each judge makes use of natural law property theory.
All the judges have to confront this intellectual tradition, partly be-
cause it is clear from the case that counsel in their arguments drew
heavily upon it, and partly because it is the dominant tradition of
their times. One of the lessons for the modern observer of this case,
interested in the question of property and its justification, is that the
outcome of the analysis is less dependent on the choice of ethical
theory and more dependent on the characterization or description of
community in relation to which the particular justificatory theory
s’{andls. This point emerges when the judgements are studied more
closely. :

Aston J and Yates ] (the only judge to dissent) make use of th

- theories of Grotius, Pufendorf and Locke.%® Yates explicitly links the

development of the English law of personal property to natural law.5
And yet, working within the same natural law framework, Yates and
Aston derive opposite conclusions. Aston concludes that authors
have property in abstract objects while Yates argues that, upon publi-
cation, this property right vanishes. There are a number of differ-
ences between them in the way they use the intellectual corpus of
natural law, but the crucial difference is in the way each uses the
concept of community. Aston argues that literary property belongs to
an author from the moment that the author brings that work into
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being. He contrasts this with tangible property which he says com-
mences in common ownership and comes to be individually owned
through some act of occupancy. The following passage shows the
contrast he makes between the two kinds of property:®®

And there is a material difference in favour of this sort of property,
from that gained by occupancy; which before was common, and not
yours; but was to be rendered so by some act of your own. For, this is -
originally the author’s: and therefore, unless clearly rendered com-
mon by his own act and full consent, it ought still to remain his.

Aston, in this passage, is drawing upon the discussion of an issue
of enormous importance for natural law theorists like Grotius,

Pufendorf and Locke. These theorists were, in part, trying to provide

an explanation for the evolution of private property. Did God grant
the earth and its contents to the original community in common, by
way of joint ownership? Alternatively, did this grant simply make
the earth available for use, the questions of ownership to be deter-
mined by men at some later stage? The former conception of com-
munity — positive community — would make the acquisition of prop-
erty by an individual heavily dependent upon the consent of others,
since the individual is trying to acquire something that belongs to all.
The latter conception of original community — negative community ~
provides greater scope for individuals to acquire property through
their labour, because the individual is trying to acquire something
which, although open to all to acquire, does not belong to any one
individual.®® The consent of others does not have the same strong
role that it has in positive community. o . .

Aston | approvingly cites Pufendorf, a defender of negative com-
munity, and argues that the author’s mental labours provide the
foundation for the right to property in literary works.5” The fact that
abstract objects can become property does not pose problems for
Aston for, drawing on Pufendorf, he argues that the objects of prop-
erty are settled over time. Natural law principles do not, in other
words, inhibit the capacity of a society to adapt its positive rules of
| property to suit its new circumstances. Discovery, invention and art
have added to the range of possible objects of property.

Like Aston j, Yates j draws on the general principles of property to
be found in natural law theory, but he concludes the opposite to
Aston; authors do not have a common law copyright beyond the Act
of Anne. Occupancy cannot be the basis of this right, for abstract
objects cannot be occupied.® The fact that abstract objects are valu-
able does not turn them into the property of individuals for ‘mere
“value does not constitute property’.® Yates’ rejection of common law
copyright is parily based on the nature of abstract objects. They are,

as he makes clear in the following passage, incapable of being pos-
sessed: :

But the property here claimed is all ideal: a set of ideas which have no
bounds or marks whatever, nothing that is capable of a visible posses-
sion, nothing that can sustain any one of the qualities or incidents of
property. Their whole existence is in the mind alone.”

The deeper part of Yates” argument lies in his clear assumption
that ideas are open to all. The nature of ideas are such that, once they
are published, they are incapable of sole use and enjoyment. The act
of publication is necessarily ‘a gift to the public’, an entry of those
ideas into the commons.” It does not follow from this that authors
are not entitled to a reward for their efforts. Invoking the principle
that every man is entitled to the fruits of his own labour, Yates agrees
that authors are entitled to a reward, but this reward has to be subject
“to th?_(; general rights of mankind, and the general rules of prop-
erty’. '

Yates makes a subtle and interesting use of natural law principles.
It is because the law of personal property is based upon natural law.
foundations that there cannot exist a common law right of literary
property. Property, he says, is founded upon occupancy and abstract
objects cannot be occupied.” As Yates makes clear at the end of his
judgement, the claim that such a right exists is completely inconsist-
ent with the general principles of property. Justice does require that
the author be given some reward. The legislature, by having enacted
the Act of Anne, which grants the author a limited monopoly, fulfils
the requirements of justice. The grant of the monopoly is justifiable
because it is consistent with justice and it encourages learning and
science. But the exercise of this monopoly is subject to the overriding
requirement that it be consistent with the natural rights of others,
Others have a right to make use of ideas and others have a right to
trade in the subject matter of the monopoly privilege. The view of
community which is implicit in Yates’ judgement is not the strong
conception of negative community that is present in Aston’s analy-

~sis. Abstract objects remain a resource for all to use. They become

part of a commons to which all have natural rights of access and use.

Millar v. Taylor turns out to be a revealing case on at least two
levels. At one level the three different justifications which are to be
found in the case for the existence of common law copyright have a
modern relevance. Willes' incentive argument is a precursor of mod-

~ ern economic arguments which assume that the motivation towards

creativity will be strengthened through the use of property rights in
abstract objects and weakened by their absence.”? Aston’s natural
rights justification is along similar lines to those offered by some
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modern libertarians for private property rights.”” At another level,
the case reveals that the course which a first order justificatory analy-
sis of property is likely to run is deeply dependent upon the meta-
physical scheme in which the analysis is housed and in particular
upon the characterization and assumptions made about community.
This dependence is so great that, within the same first order ethical
theory such as natural law, different views of community lead to
different conclusions about the justifiability of particular property
arrangements. |
One of the puzzles with the early cases on common law copyright
is the apparently conflicting signals which they send. Holdsworth
has pointed out that most English judges found in favour of a com-
mon law copyright and yet in English law an economic, pragmatic
concept of copyright law ultimately triumphed.” Why this happened
is worth exploring. After all, Locke’s natural rights-based account of
property rights was widely accepted in 18th-century England.” Most
English judges took as their point of departure the strong connection
between individual labour and the existence of a private property
right, a connection which had been discussed by theorists of the
natural law tradition. Very few judges took the view proposed by
Pollock in Jefferys v. Boosey that copyright is ‘altogether an artificial
right’.”8 L
gPerhaps the economic concept of copyright law arrived in English
law because of natural law principles rather than despite them. The
right of every person to pursue a trade had long been a part of the
common law and, more than most rights, enjoyed a fundamental
status.”” Judges who had to decide the issue of common law copy-
right could not but help contemplate the economic consequences of a
perpetual monopoly in literary property. Rather than separating the
interests of publishers and authors, they chose to limit the poten-
tially absolute common law rights of authors by upholding the op-
eration of the Act of Anne® The triumph of the economic view of
copyright turns out also to be an example of the way natural law
property principles were adapted to fashion practical solutions to
meet changing economic and technological circumstances. In adopt-
ing an economic concept of copyright, English law was not really
rejecting a natural rights justification for copyright. Rather, it took
the principles of natural law and gave them a practical interpretation
which saw authors gain some reward for their labours and others be
allowed to pursue their natural right to freedom of trade. It was an
interpretation that ultimately suited the expanding industrial economy
of the second half of 18th-century England. :
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Patents

Significantly, there was never a serious argument that inventors should
enjoy the same perpetual right as authors. The rights of inventors, it
was settled, depended on Crown privilege or an Act of Parliament.8!
The reason for this probably was that inventions were thought to be
too important in terms of their social utility to tie up in the hands of
their inventors. Those judges who argued in favour of common law
literary property were left with the task of trying to distinguish prop-
erty in inventions from property in books.*? This is a difficult analytical
job, for invention and authorship both involve the labours of the mind.
Why should one form of labour ground a natural right of property,
while the other grounds nothing at all unless the state decides to
award a privilege in the form of a patent? The philosophical answer
which English law adopted is that authors create something while
inventors merely uncover what is already there.® This is not particu-
larly convincing. The idea that inventors create nothing confuses the
pre-existence of the laws of nature with their novel application. The
latter does demand creative labour. Despite the creative element in
invention, it remains true that English law was highly instrumentalist
in its treatment of patents. Patent rights for centuries never escaped
the language of privilege. There was more judicial disagreement over
whether this was also true of copyright, but eventually copyrights, like
patents, were thought to be privileges rather than natural rights.
Patent law, like copyright law, has its beginnings in the preroga-
tive-based privilege system of mediaeval England. The sovereign
could, on the basis of its prerogative power of grant, make grants of
all kinds including grants of interests in land, offices of various kinds
and franchises. The range of this power of grant was extensive, but
in relation to the grant of monopolies it had to be exercised with care.
The problem was that it was not. For successive English sovereigns,
the grant of monopoly powers became a convenient source of rev-
enue. Holdsworth neatly captures the money-making attitude with
which sovereigns tended to treat what in theory was a limited power

_to grant monopolies.

James I was always hard up; and for a consideration he was prepared
to grant many privileges both of the governmental and of the indus-
trial varieties. ... Of the second of these varieties of grants the follow-
ing are a few examples: grant of an exclusive right to export calfskins;
grant of an-exclusive right to import cod and ling; grant of an exclu-
sive right to make farthing tokens of copper.?*

The reason that the power to grant monopolies had to be exercised
with great care by the sovereign was that, as the Case of Monopolies
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was to make plain, the power was a very circumscribed one. It was
' clear that the royal prerogative was subject to Magna Carta and the
common law, both of which were aimed, in terms of ideals, at the
protection of the negative liberties of subjects.® Prerogative-based
monopolies were a particularly strong form of interference in nega-
tive liberties because they prevented individual subjects from pursu-
ing certain kinds of trades altogether. Conventional property rights
did not hold the same danger for negative liberty because they oper-
ated to protect the property holdings that an individual might amass
during the course of pursuing a frade or business. They did not
prevent others from following a trade or business.

The response of the common law courts to the grant of monopolies
was to give the principle of freedom of trade a primary status, even
where the consequence of doing so was to interfere in the freedom of
contract.® The courts, however, had to wait for an opportunity to
declare the law on monopolies for they had no jurisdiction to assess
the validity of an exercise of the royal prerogative.”” They were given
the jurisdiction to deal with monopolies by proclamation from the
Queen in 1601, and in 1602 one of the most famous cases in English
law, The Case of Monopolies, was heard by the Queen’s Bench.® The
story of this case has been told often enough.” Our interest is in the
arguments used in the case to support the conclusion that, with some
exceptions, monopolies were contrary to the common law.

The case involved the acquisition by Darcy of a patent that created
exclusive rights to provide playing cards in England, which meant
amongst other things the exclusive right to sell and import playing
cards. Darcy sued Allen arguing that Allen had sold cards and
therefore defrauded Darcy of the benefit of the patent. There were
several successful arguments that were put forward by Allen’s coun-
sel concerning the general issue of whether Darcy’s monopoly was
good.”® One line of argument related to employment. Monopolies
which prevented others from working were against the interests of
the commonwealth. Under the common law every subject had the
right to lawful trade.” Another line of argument was straightfor-
wardly economic. Monopolies ultimately were for private gain and
this meant they had certain undesirable qualities. Amongst other
things they raised prices. They also tended to impoverish those who
prior to grant of the monopoly were able to pursue the trade but,
once a monopoly in it was granted to someone else, could no longer
do so. Both the common law and the ‘equity of the law of God’
condemned this feature of monopolies®>

One clear and major theme in the case is that monopolies are a

profound interference in the liberty of subjects to trade and so for
that reason are void at common law. The prerogative power to create
privileges could not be exercised so as to injure subjects of the realm.
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Allen’s counsel argued that there was one exception to this in the
form of monopoly patents. In those cases where useful trades and
inventions had been brought into the commonwealth by a person,
‘the King may grant to him a monopoly patent for some reasonable
time, until the subjects may learn the same, in consideration of the
good that he doth bring by his invention to the commonwealth:
otherwise not’.* Here is a clear indication of what is generally ac-
knowledged to be the purpose of the patent system in England at
this time — to encourage the transfer of valuable trades and technol-
ogies to England. The Crown would, if it were exercising its preroga-
tive properly, grant monopolies only to those persons who had in-
vented something or had brought an invention or trade from abroad.**
It was therefore not just discovery that was being rewarded at this
stage, but also entrepreneurship in importing foreign discoveries.
The crucial objective of the patent system was in effect to promote
the growth of human capital. Once the relevant knowledge had been
diffused throughout the society the Crown could not renew the
monopoly, for that would be to undermine trade.% .

Apart from this instrumentalist line of justification for the patent
system there was another important line of argument based on reli-
gious morality which provided reasons for limiting the role of mon-
opolies. Allen’s counsel sought in the case to demonstrate that the
monopoly in question was against the law of:God. His argument was
that’it was an ordinance of God that men labour so that they and
their families could survive. The labour of men gave rise to various
trade skills and this was part of God’s design. Anything which pro-
hibited a‘man from pursuing his chosen trade was not only an inter-
ference in his liberty but also a breach of the laws of God. Although
this argument is shortly put, it probably had considerable persuasive
effect on-its judicial audience, for it drew on a Church teaching
which had condemned monopolies in the strongest possible terms.
There were several reasons why the Church had labelled many mon-
opolies a sin.”® The ability of the monopolist to dictate price contra-
vened just price theory.” Monopolies were seen to have a speculative

__economic character and so became part of the general moral criticism

directed against usury. Many monopolies related to food. The
monopolist’s capacity to create scarcity in basic necessities could not
be, it was thought, in the public welfare.

The argument that monopolies are against the law of God makes

- labour of central importance. The labour of others within a Christian

community becomes a reason for not unnecessarily creating or ex-
tending the role of patents. It is precisely because patents interfere in
the labour of others that they are a privilege. Their creation has to be
consistent with the rights of others to labour, for, as Allen’s counsel
argues, the capacity of men to labour is part of God’s design. Patents

~




have the potential to interfere in this design and so whoever has the
power to create them must act responsibly. The king’s prerogative
(used to create patents) is ‘no warrant to injure any subject’.’®

The instrumentalist attitude which dominated the approach of the
common law courts to monopolies made its way into the Statute of
Monopolies (1623). Section 1 of the Statute made clear that monopoly
privileges had not performed their intended function of promoting
the ‘publique good’ and so declared all monopolies to be contrary to
the laws of the realm and so therefore void. There was one exception.
The declaration in section 1 did not extend to the grant of a patent to
an inventor of a manner of new manufacture.” The grant was condit-
ional upon it not being contrary to law or ‘mischievous to the state’
in some way. The Statute made clear that patents belong to inventors
by virtue of a privilege and not a natural right of some kind. The
opening section stated that monopolies are contrary to the ‘auncient
and fundamental lawes’ of the realm. By implication, if they are to be
tolerated it is only if they contribute to the public good. The Statute
was in many respects a straight piece of economic policy.}”

The reluctance of the legislature to encase patents in the language
of natural rights is perfectly understandable in the light of the Crown’s
abuse of the privilege system. Even in those countries such as America
and France where the concept of natural rights was exercising a
revolutionary political influence, the degree of that influence on pat-
. ent rights seems to have been qualified, if the early patent law in
those jurisdictions is some kind of guide. Classical natural rights,
such as the right to liberty, were not thought to carry expiry dates.
However, from the beginning, patent rights were seen in these two
countries as rights which could be readily shaped, limited and
finally extinguished by positive law.! '

Conclusion

‘We are now in a better position to appreciate why the justification for

patents was so highly instrumental within English law and why
copyright, after some argument, went the same way. It was uncontro-
versial within the society of the time that individuals had to exist by
their labour. This was part of God’s design. Inventors and authors,
like others, laboured and were entitled to a reward, but the reward
which they could be given consistently with God’s design was no
more than a temporary privilege. Anything more would be too great
an interference with the labour of others and therefore against the
law of God and the fundamental laws of the realm. At best an inven-
tor or an author could expect some kind of temporary advaniage
over others. The character of this advantage was a privilege. It could

never amount to anything more because that would constitute too
great a threat to the negative liberties of others, particularly in the
area of commerce and trade. The right of free trade was a fundamen-
tal common law right. It meant, in theory at least, that people had a
right of entry into the labour force. Temporary privileges in abstract
objects had, it was thought, the long-term effect of increasing the
industry of others. Such privileges were consistent with fundamental
law and God’s design. Natural property rights in abstract objects
never could be, Natural property rights in the physical objects which
one’s labour had produced were consistent with the divine plan.

The interesting feature of the instrumentalist justification for copy-
right and patents is that it is worked out in the context of a natural
law tradition, a tradition which at first sight might be thought not to
be sympathetic to such a treatment of the mental products of one’s
labour. That such a justification emerged shows that, when it comes
to justifying intellectual property, the crucial choices are between not
first order ethical theories (natural law versus utilitarianism) but
rather the concept of community and the metaphysical scheme upon
which that concept of community is dependent. As it happens, the
modern emphasis on the question of justification is at the level of
first order ethical theory. This does not mean that concepts of com-
munity are irrelevant to the question of justification. Rather, it sug-
gests that they are the silent drivers of the debate.

Notes

1 This is not to say that Marxists would necessarily approach intellectual
property in this way. There are, within the traditions that Marx inspired, complex
and subtle treatments of law. See, for instance, K. Renner, The Institutions of Private
Law (O. Kahn-Freund ed., A. Schwarzchild tr., London, 1949); E.B. Pashukanis, Law
and Marxisim: A General Theory (C. Arthur ed., B. Einhorn tr,, London, 1978). For a
Marxist treatment which uses copyright law to build some of the elements of its
theory of law, see B. Edelman, Ownership of the Image (E. Kingdom tr.,, London,
Boston, Henley, 1979). 7 ,

2 For a flavour of this debate which seems to take place mainly in intellectual

- history, see J. Tully (ed.), Meaning and Context: Quentin Skinner and his Critics (Cam-

bridge, 1988). See also D. LaCapra and S. Kaplan {(eds.), Modern European Intellectual
History: Reappraisals and New Perspectives (Ithaca, N.Y., 1982).

3 The use of the term ‘intellectual property’ to refer to both industrial prop-
erty and copyright seems to have first occurred in the 1950s. See A. Bogsch, Brief
History of the First 25 Years of the World Intellectual Property Organization (Geneva,
1992}, 8.

4 5. Ricketson, The Law of Intellectual Property {Sydney, 1984), 860-861.

5, See F. Machlup and E. Penrose, “The Patent Controversy’, X, The Journal of
Economic History, 1, 2 (1950). On Russia, see J. Vojacek, A Survey of the Principa
National Patent Systems (London, 1936). '

6 See]. Needham, The Grand Titration (London, 1969). See also the volumes in

-




_the series J. Needham, Science and Civilization in Ching (Cambridge at the University
Press, 1954 v.1 ~ ).

7 This raises the question of how Imperial China was able to achieve such an
impressive track record in innovation in the absence of intellectual property rights.-
This is a matter for historians of science and technology. But there is little doubt
that intelliectual property did not play a role. There was no legal or customary
equivalent to intellectual property in Imperial China. See W.P. Alford, “‘Don’t Stop
Thinking About ... Yesterday: Why There was No Indigenous Counterpart to Intel-
lectual Property Law in Imperial China’, 7 fournal of Chinese Law, 3 (1993).

8 R.H. Lowie, Primitive Society (New York, 1920}, 235-243.

9 See A. Hauser, The Social History of Art (5. Godman tr., London, 1951) volum
1, 65-66. .

10 The most cbvious example of this globalization is the Agreement on Trade-
Related Aspects of Intellectual Property Rights contained in Annex 1C of the Final
Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotia-
tions, Marrakesh, 15 April 1994.

11 This is how Windeyer ] deals with the problem in Pacific Film Laboratories Pty.
Ltd. v. Federal Commissioner of Taxation (1970) 121 C.L.R. 154 at 168.

12 The expression ‘classical period’ is used by writers to refer to the period of
the Principate — from Augustus (27BC) to the beginning of the reign of Diocletian
(284A1D). See F. Schulz, Classical Roman Law (Oxford at the Clarendon Press, 1951),
1

13 The Institutes of Gaius (F. De Zulueta (ed. and tr), Oxford at the Clarendon

Press, 1946}, Book II, 12-14. The distinction is similarly put in Justinian’s Institutes
" (translated with an Introduction by Peter Birks and Grant McLeod, Ithaca, New
York, 1987), 2.2: T

Some things are corporeal, some incorporeal. 1. Corporeal things can actually

be touched — land, a slave, clothes, gold, silver, and of course countless others.

2. Incorporeal things cannot be touched. They consist of legal rights — inherit-

ance, usufruct, obligations however contracted. It is irrelevant that an inherit-

ance may include corporeal things. ... The point is that the actual right of
inheritance is incorporeal ... . )

14 The modern distinction beiween tangible and intangible is between things
which can be perceived by the senses and things which are merely creations of the
mind. In Roman law tangible seems to have meant things which could be touched
and used. See P. Warmelo, ‘The Institutes of Justinian as Students’ Manual’” in PG.
Stein and A.D.E. Lewis (eds.), Studies in Justinian’s Instifutes in Memory of [.A.C.

. Thomas (London, 1983), 164, 169.

‘ 15 W.W. Buckland, The Main Institutions of Roman Private Law (Cambridge at the
University Press, 1931), 91. Buckland observes that the words were rarely used
* gutside juristic work. :

16 Modern Roman law texts do not address the question since they are con-
cerned with the law rather than its philosophical origins. _

17 John Austin is confident that the distinction is borrowed from the Stoics and
Epicureans. See, J. Austin, Lectures on Jurisprudence (Sth ed., London, 1885), Lecture
XIII. Austin is not alone in his belief. See also P. Colquhoun, A Summary of the
Roman Civil Law (London, author’s preface 1851), vol. 2, 13,-section 931 for the
suggestion that the distinction came from the Stoics. :

18 For a general treatment of the influence of Stoicism on Roman thinking and
culture, see E.V. Arnold, Roman Stoicism (London, 1911, reissued 1958). .

19 That the Stoics had the distinction we know from Sextus Empiricus. See
Sextus Empiricus, Adversus Dogmatico, ii, 11-13, in Sextus Empiricus (R.G. Bury fr,
London, Cambridge, Mass., 1935), vol. 2, 247-249. o

20 The word lekta is translated by Rist as ‘things meant’. See .M., Rist, Stoic Philoso-

phy (Cambridge, 1969}, 152-153. Also translated as ‘that which can be expressed’ or
‘what is meant’. See G, Watson, The Stoic Theory of Knowledge (Belfast, 1966), 41.

21 For a general discussion, see D.E. Hahm, The Origins of Stoic Cosmology
{Columbus, Ohio, 1977).

22 For a discussion of this, see G. Watson, The Stoic Theory of Knowledge (Belfast,
1966}, chapter 2. See also ].M. Rist, Stoic Philosophy (Cambridge, 1969), chapter 9.

23 For an argument that the Stoics had a theory of universals, see D. Sedley,
‘The Stoic Theory of Universals’ in R.H. Epp (ed.), Recovering the Stoics, XXIII,
Supplement, Southern Journal of Philosophy, 87-92 (1985).

24 EH. Sandbach, The Stoics {(London, 1975), 92, ‘ .

25 See G. Verberke, The Presence of Stoicism in Medieval Thought (Washington,
D.C., 1983), 22-33.

26 In English law a patent is a chose in action. See In re Heath’s Patent [1912]
W.N. 137. This right is completely separate from the right of property in the physi-
cal thing made under the patent. See Edwards & Co. v. Picard [1909] 2 K.B. 903, 905.

27 See WW. Buckland, A Text-Book of Roman Law from Augustus to Justinian (3rd
ed., revised by Peter Stein, Cambridge, 1963), 186. On the failure of Gaius to follow
through the distinction, see R. Zimmermann, The Law of Obligations (Cape Town,
Wetton, Johannesburg, 1990), 26.

28 W.W. Buckland, A Text-Boeok of Roman Law from Augustus to Justinian (3rd ed.,
revised by Peter Stein, Cambridge, 1963), 186.

29 Nicholas suggests that because only corporeal things could be owned there
was no need for a clear distinction between ownership and its object. The effect is
that object and ownership come to be thought of as interchangeable terms. See B.
Nicholas, An Introduction to Roman Law (Oxford University Press, 1962), 107.

30 The distinction is said not to be logical because it equates ownership with
the objects of ownership. See B. Nicholas, An Intreduction to Roman Law (Oxford
University Press, 1962), 107. See also H.F. Jolowicz and B. Nicholas, Historical intro-
duction to the Study of Roman Law (3rd ed., Cambridge, 1972), 412-413; W.W. Buckland,
A Text-Book of Roman Law from Augustus to Justinian (3rd ed., revised by Peter Stein,
Cambridge, 1963}, 185-186; W.W. Buckland, The Main Institutions of Roman Private
Law (Cambridge at the University Press, 1931), 91~-92.

31} Austin, Lectures on Jurisprudence (5th ed., London, 1885), Lecture XLVI, 777.
Austin’s criticism is founded on the fact that within Roman law the meaning of
corporeal things is extended to include acts and forbearances in addition to objects
of the senses. If forbearances are part of corporeal subject matter then there is a
contradiction, for the intangible is ranked with the tangible. If not, says Austin,
then an object of the distinction is omitted. :

32 See H.F. Jolowicz and B. Nicholas, Historical Introduction fo the Study of Roman
Lew (3rd ed., Cambridge, 1972), 412. But for a contrary view, see F. Schulz, History of
Romuan Science (Oxford at the Clarendon Press, 1946), 130~131.

33 On the influence of Justinian’s Institutes in England, see A. Watson, ‘Tustin-

~ian’s Institutes and some English Counterparts’ in P.G. Stein and A.D.E. Lewis

(eds.), Studies in Justinian’s Institutes in Memory of [.A.C. Thomas (London, 1983), 181-
186.

34 Within English property law a distinction is made between real and personal
property. Real property is linked to interests in land while personal property is
defined negatively to refer to property which is not real property. Personal prop-
erty is subdivided into chattels personal and chattels real: Chattels real are an
anomalous category whereby, for historical reasons, leases were classed as personal
property. Chattels personal are further subdivided into choses in possession and
choses in action. It is this latfer category that houses many statutory forms of
intellectual property such as patents and copyright. Typically, statutes classify the
relevant right as personal property, relying on the legally established meaning of

“




that term. For Australian examples, see section 13(2) of the Pafents Act 1990, section
196(1) of the Copyright Act 1968 and section 20 of the Plant Breeder’s Rights Act 1994,
For a discussion of English personal property law, see AP, Bell, Modern Law of
Personal Property in England and Ireland (London and Edinburgh, 1989). For an
Australian discussion, see ].W. Carter et al, Helmore Commercial Law and Personal
Property in New South Wales (10th ed., Sydney, 1992).

35 O.R. Marshall, The Assignment of Choses in Action (London, 1950), 33. See also
pages 6-8, where ten different definitions of a chose in action are listed.

36 Halsbury's Laws of England (4th ed.) vol. 6, 2, para. 1.

37 See O.R. Marshall, The Assignment of Choses in Action (London, 1950), 8-16.

38 A.P. Bell, Modern Law of Personal Property in England and Ireland (London,
Edinburgh, 1989}, 21-22. ‘

39 See H.W. Elphinstone, ‘What is a Chose in Action?’, ¢ Law Quarterly Review,
311 (1893); C. Sweet, ‘Choses in Action’, 10 Law Quarterly Review, 303 (1894); E
Follock, ‘What is a Thing?’, 10 Law Quarterly Review, 318 (1894); 5. Brodhurst, ‘Is
Copyright a Chose in Action?’, 11 Law Quarterly Review, 64 (1895); T.C. Williams,
‘Property, Things in Action, and Copyright’, 11 Law Quarterly Review, 223 (1895); C.
Sweet, ‘Choses in Action’, 11 Law Quarferly Review, 238 (1895). .

40 See O.R. Marshall, The Assignment of Choses in Action (London, 1950), chapter
3. :

41 Known as the objection to maintenance. See Lampet's Case (1612) 10 Co. Rep.
46b at 48a; 77 ER 994 at 997. It was thought that assignment would encourage
maintenance, that is, the promotion by intermeddlers of litigation. This was both a
crime and a tort,

42 See E. Jenks, A Short History of English Law (6th ed., London, 1949), 281, .

43 WS, Holdsworth, "The History of the Treatment of Choses in Action by the
Common Law’, 33 Harvard Law Review, 997 (1920). .

" 44 Sir William Blackstone, Commentaries on the Laws of England (1765; 1783 ed.,
- reprinted by Garland Publishing, New York, London, 1978}, Book 2, chapter 3.

45 T Pollock and ¥W. Maitland, The History of English Law (2nd ed., Cambridge
at the University Press, 1898, reissued 1968}, 124-125. -~

46 FW. Maitland, ‘The Mystery of Seisin’ in Select Essays in Anglo-American
History (edited by a committee of the Association of American Law Schools, Cam-
bridge at the University Press, 1909), 591--610. . s

47 Austin argues that indefiniteness is the essence of property. He writes, though,
. as if it were true of property in all jurisdictions. See J. Austin, Lectures on Jurispru-
dence (5th ed., London, 1885), Lecture 48. .

48 For an excellent discussion of the differences in approach to property be-
tween common law and civil law systems, see ‘Introduction” by O. Kahn-Freund
{ed.} in K. Renner, The Institutions of Private Law {(A. Schwarzschild tr., London,
1949). ,

49 For example, patent applications need to be accompanied by specifications
that describe and define the invention. Invention itself is often defined in terms that
resonate of the material. The Statute of Monopolies refers to ‘any manner of new
manufactures’ and this language is carried over into the Australian Patents Act 1990
by s.18(1)(a) which defines an invention as ‘a manner of manufacture within the
meaning of section 6 of the Statute of Monopolies’. Copyright statutes generally also
impose a requirement of material form in relation to works. _

50 Millar v. Taylor (1769) 4 Burr. 2303, 98 E.R. 201; Act of Anne 8 Anne, c. 19
(1709); The Case of Monopolies (1602):11 Co. Rep. 84b, 77 E.R. 1260: Statute of Monop-
olies 21 Jac 1 c. 3 (1623). ;

51 An excellent source of primary materials is E. Arber (ed.), A Transcript of the
Registers of the Company of Siationers of London 1554~1640 A.D. (London, 1875-94,
privately printed, 5 volumes). Examples of specialist texts inciude C. Blagden, The

) R .

Stationers’ Company: A History, 1403-1958 (Cambridge, 1960); L.R. Patterson, Copy-
right in Historical Perspective (Nashwville, 1968); G. Putnam, Books and Their Makers
During the Middle Ages 1476-1600 (New York, 1962); H. Ransom, The First Copyright
Statute (Austin, 1956). '

52 Reproduced in E. Arber (ed.), A Transcript of the Registers of the Company of
Stationers of London 1554-1640 A.D. (London, 1875-94, privately printed, 5 vol-
umes), vol. 1, xxviii. The Charter begins as follows:

The King and Queen ... Know ye that we, considering and manifestly perceiv-

ing that certain seditious and heretical books rhymes and treatises are daily

published and printed by divers scandalous malicious schismatical arid hereti-
cal persons, not only moving our subjects and lieges to sedition and disobedi-
ence against us, our crown and dignity, but also to renew and move very great
and detestable heresies against the faith and sound catholic doctrine of Holy

Mother Church.

53 Ibid at xxvii. - b

54 L. Ray Patterson and Stanley W. Lindberg, The Nature of Copyright (Athens,
Londoen, 1991), 29-31.

55 The titles relating to the debate have been reproduced in 42 volumes in S.
Parkes (ed.), The English Book Trade 1660-1853 (New York, London, 1974). Of
particular interest are the following titles: ‘English Publishing, the Struggle for
Copyright and the Freedom of the Press: Thirteen Tracts, 1666-1774"; ‘The Literary
Property Debate: Seven Tracts 1747-1773'; “The Literary Property Debate: Six Tracts
1764-1774'; ‘The Literary Property Debate: Eight Tracts, 1774-1775".

56 For a judicial view to this effect, see the dissenting judgement of Yates j in
Millar v. Taylor 98 E.R. at 229-250.

57 (1774) 4 Bury. 2408, 98 E.R. 257. For the view that the House of Lords in this
case did not held that authors had a common law copyright in the first place, see L.
Ray Patterson and Stanley W. Lindberg, The Nature of Copyright (Athens, London,
1991), 36-46. -

58 98ER,, at252.

59 Id., at 218.

60 Id., at 221,

61 Id., at222.

62 1d., at 220-221. Aston | thinks this because Locke’s theory applies to ‘the
necessaries of life". Further, theories like Locke’s depend on some act of occupancy,
a physical act of attachment. Aston seems to be suggesting that occupancy is not
relevant to acquiring property in literary works. :

63 Aston jat 98 E.R,, 220 refers explicitly to Locke’s discussion of property in
The Second Treatise of Government (1690), He also refers to Grotius’ discussion of the
origins of property in De Jure Belli Ac Pacis Libri Tres (1625} and Pufendorf’s De Jure
Naturae et Gentium Libri Octo (1672). See 98 E.R. at 220-221. Yates makes explicit use

_ of Pufendorf at 98 E.R., 231 and 233. Willes J refers to the metaphysical arguments

which he says have exercised the ‘ingenuity of the bar” and alludes to ‘supposed
maodes of acquiring the property of acorns’. See 98 E.R. at 218. This is perhaps a
reference to Locke’s discussion of property which does mention acorns. (See, [.
Locke, Two Treatises of Government (F. Laslett (ed.), Cambridge, 1988), Book II, chap-
ter 5, section 28.) In any case Willes chooses to sidestep an explicit discussion of the
natural law tradition by claiming that this discussion related only to physical
objects. Mansfield | draws on natural principles and moral justice to justify his
conclusion. He makes no explicit reference to Grotius, Pufendorf or Locke.

64 98 ER., 229.

65 1Id., at 221. -

66 Grotius is somewhat ambiguous on the question of the nature of the original
community. In Mare Liberum he begins by saying that there are some things ‘which

-~




Pol b

every man enjoys in common’ without specifying the nature of this common own-
ership. Later he suggests that in the beginning ‘common’ simply meant a complete
absence of ownership rather than an ownership by all. See H. Grotius, Mare Liberum
(1608; R. Van Deman Magoffin tr, New York, 1916} at 2, and 22-25. See also H.
Grotius, De Jure Belli Ac Pacis Libri Tres (1625; FEW. Kelsey tr,, New York, London,
1964), Book II, chapter 2 for a discussion of the origin and development of private
property. There Grotius cites Justin saying that all things were the common and
undivided possession of all men. Grotius then follows this with the claim that ‘each
man could at onge take whatever he wished for his own needs’. This is consistent
with negative community. On the use of negative and positive community by
natural law writers, see the commentary by K. Haakonssen on Thomas Reid, Practi-
cal Ethics (K. Haakonssen ed., Princeton, New Jersey, 1990), 323-326. For an excel-
lent discussion of natural law theories of property, see 5. Buckle, Naturgl Law and
the Theory of Property (Oxford, 1991).

67 For Pufendorf’s claim that the original community is negative, see 5.
Pufendorf, De Jure Naturae et Gentium Libri Octo (1672; translation of 1688 ed. by
C.H. and W.A. Oldfather, New York, London, 1964), IV. 4. 3.

68 Blackstone points out that occupancy was ‘taking possession of those things
which before belonged to nobody”: Sir William Blackstone, Commentaries on the
Laws of England, (1765; 1783 ed., reprinted by Garland Publishing, New York, Lon-
don, 1978), Book 2, Chapter 16, 258,

69 98 ER., at230.

70 1d., at233.

71  Ibid.

72 Ibid.

73 Id., at 230. Occupancy was crumal to the explananon of both Gronus and
Pufendorf for the emergence of private property. The following passage from Grotius
illustrates the poini: “‘When property or ownership was invented, the law of prop-
erty was established to imitate nature. For as that use began in connection with
bodily needs, from which as we have said property first arose, so by similar con-

nection it was decided that things were the property of individuals. This is called -

“occupation”, a word most appropriate to those things which in former times had
been held in common.” See H. Grotius, Mare Liberum (1608; R. Van Deman Magoffin
(tr., New York, 1916), 25.

74 On the importance of property rights generally, see D.C. North and R.F.
Thomas, The Rise of the Western World: A New Economic History (Cambrldge, 1973).

75 R.Nozick, Anarchy, State, and Utopia (Oxford, 1974).

76 See W.S. Holdsworth, A History of English Law {2nd ed., 1937, London), vol. 6,
379. The same might be said of the United States where the US Supreme Court in
Wheaton v. Peters 33 U.S. (8 Peters) 591 (1834) extmgulshed commen law copyright.

77 OnLocke’s influence, see P. Larkin, Property in the Eighteenth Century (Dublin,
Cork, 1930). ‘

78 . 4HL.C. 815, 10 E.R. 681 at 729.

79 The right to freedom of trade is described by Yates j in Millar v. Taylor as a
natural right. See 98 ER. at 250. The Case of Monopolies discussed later in this
chapter is also authority for this proposition. Examples of other cases which assert
the fundamental nature of this principle are The Case of the Tuilors, &c. of Ipswich
{1614) 11 Co. Rep. 53a, 77 ER. 1218 and Norns v. Staps (1616} 11 Co. Rep. 53a, 80 E.R.
357.

80 On the need to separate these interests, see L.R. Patterson, Copyright in

Historical Perspective (Nashville, 1968),
81 Jefferys v. Boosey (1854) 4 H.L.C. 815, 10 E.R. 681 at 745.
82 For some attempts, see Millar v. Taylor 98 E.R. at 216 and 226.

S fRoEy YN ARECLECLLHE TTUPET

83 ‘If Milton had not written Paradise Lost it would never have been written: if
Watt had not discovered the use of high-pressure steam, someone else would have
dg;\e s0.” See Halsbury, The Laws of England {(London, 1912), vol. 22, p. 127, para.
2

84 W.5. Holdsworth, 'The Commons Debates 1621, 52 Law Quarterly Review,
481, 487 (1936).

85 An early case declarmg the common law freedom of trade is Davenant v.
Hurdis (1599) referred to in The Case of Monopolies 77 E.R. at 1263.

86 See Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Company [1894]
A.C. 535, per Lord Watson at 552; see also Trego v. Hunt [1896] A. C 7, per Lord
Macnaghten at 24.

87 See K. Boehm, The British Patent System, I: Administration (Cambndge at the
University Press, 1967), 15.

88 (1602) 11 Co. Rep. 84b, 77 E.R. 1260. Also reported as Darcy v. Allen (1602)
Noy 173, 74 E.R., 1131; Darcy v. Allen (1602) Moore K.B. 671, 72 £,R. 830,

89 See W.5. Holdsworth, A History of English Law {2nd ed., 1937, London), vol.
4, 349-353.

90 The submission of the Defendant’s Counsel is reported in Noy, 173, 74 ER.
1131.

91 See77E.R. at 1263.

92 Id.

93 74 E.R. at 1139 _

94 For a clear statement of this, see The Clothworkers of Ipswich Case (1615)
Godbolt, 252, 78 E.R. 147. For some of the training conditions that were imposed on
early patents, see EZW. Hulme, ‘The History of the Patent System under the Pre-
rogative and at Common Law’, 12 Law Quarterly Review, 141154 (1896).

95  The Clothworkers of Ipswzch Case (1615) Godbolt, 252, 78 ER. 147.

96 A classical but general description of the impact of religious thought and
ethics on commerce is R.H. Tawney, Religion and the Rise of Capitalism (West Drayton,
Middlesex, 1938 ed.). See also D.J. Gerber, ‘Prometheus Born: The High Middle
Ages and the Relationship Between Law and Economic Conduct’, 38 Saint Louis
University Law Journal, 673, 720-725 (1994).

97 "For an account, see R. De Roover, ‘Monopoly Theory Prior to Adam Smith:
A Revision’, 65 Quarterly Journal of Economics, 492, 500 (1951),

98 74E.R.at1139.

99 Section 6.

100 W.R. Cornish, Intellectual Property (2nd ed., London, 1989}, 67.

101 For a discussion of early US patent leglslatlon see B.W. Bugbee, Genesis of
American Patent and Copyright Law {Washington, D.C., 1967). In France the decrees
of the Assemblée Nationale in 1791 concerning patents, while using the language of

- natural rights, required that the inventor’s idea be useful and also limited the right
- to a specified period of time. See Bugbee at 153.




. L:Ocke, Labour and the
Intellectual Commons_

Does a person have a natural right of property in those abstract
objects that she or he discovers or creates? The common law ulti-'
mately did not declare such a right. The answer to our question
might still be a philosophical “yes’. One philosopher, probably more
than any other, has been linked with a natural rights theory of prop-
erty. The influence on political philosophy of John Locke’s short
discussion of property in Chapter V, Book II of the Two Treatises of
Government (1690) has been profound.! Locke on property has a to-
temic status. It is not surprising, therefore, that modern theorists
discuss a ‘Lockean labour theory” of intellectual property.?

The purpose of this chapter is to evaluate the application of Locke’s
writing on property to intellectual property. By way of preview, it is
argued that labour has a comparatively minor, somewhat functional
role in so-called ‘labour theories of property’ with which Locke is
commonly linked. The real value of Locke’s writing on property is
that it shows us that the coherence or truth of an argument that relies
on natural rights to justify intellectual property rights primarily de-
pends on a concept of community and an accompanying metaphysi-
cal scheme. Appeals to labour in labour theories of property are
essentially exhortations to keep certain metaphysical assumptions
and a concept of community in place.

Locke is a philosopher who does not lack interpreters.®No attempt
is made to add another interpretation or yet another version of a
labour theory of property. The remainder of this chapter is divided
into four sections. The first section offers a brief description of Locke’s
purposes and claims in Chapter V of the Second Treatise. Readers
familiar with Locke will want to skip this section. The second section
discusses some of the conflicting interpretations of his property theory.
Sections 3 and 4 link these interpretations to intellectual property.
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Lacke’s Purposes in “Of Property’

Heretical though the suggestion seems, perhaps Locke does not have
a theory of property. Chapter V of the Second Treatise is a short chap-
ter. If there is a theory of property in any full-blown sense, it is
sparsely presented. Locke begins the chapter by referring to a ‘very
great difficulty”: if God gave the earth to ‘Mankind in common’, how
can any individuai have propesty in any thing?* The remainder of
the chapter elaborates an answer to this question. '

Chapter V plays a crucial supporting role in Locke’s theory of
Civil Government. The Two Treatises, it is well known, are an attack
on absolutist monarchical government.® Locke attacks a specific ar-
gument for absolutist monarchy as presented by Robert Filmer in his
Patriarcha: or the Natural Power of Kings (1680). Filmer had developed
the idea that Adam had complete authority over the world, an
authority that kings, being Adam’s heirs, could claim. Locke opens
the Second Treatise with the claim that he has shown Filmer’s idea to
be impossible. This leaves a problem. If the legitimacy of political
power is not to be found in Adam’s patriarchal heritage, where is it
to be found? Of necessity, says Locke, we must find ‘another rise of
Government, another Original Political Power, and another way of
designing and knowing the Persons that have it, than what Sir Robert
F. hath taught us’.® '

This then is the mission of the Second Treatise. How does Chapter V
fit in? The answer lies in the problems which Filmer sets for natural
law theorists and Locke’s desire to use the framework of natural law
for his theory of civil government. Filmer had charged natural law
thinkers like Grotius with incoherence and iriconsistency. How could
natural law, which proclaimed the existence of a commons, lead to a
state of private ownership? Did this not entail the mutability of the
immutable? If the consent of all the commoners was required for
individual acts of appropriation from the commons, how could this
consent be obtained from all the commoners?

In order to show that Filmer’s blows against natural law were not
mortal, Locke was forced to construct an argument within natural
law that showed that equality and the commons could coexist with
individual appropriation and property rights.” Having done that,
Locke could return to his principal task of providing a theory of
government and the right to resistance. Locke’s solution to the prob-
lem of the God-given commons and private appropriation starts with
the assumption that ‘every Man has a Property in his own Person’.8
This assumption leads Locke to claim that an individual’s labour

-also belongs to that individual. And in turn this produces the follow-
ing condition of origination for property: ‘Whatsoever then he re-
moves out of the State that Nature hath provided, and left it in, he
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hath mixed his Labour with, and joyned to it something that is his
own, and thereby makes it his Property.”

Locke adds two further conditions. The first states that labour only
originates a property right to the object to which it is joined ‘where

~ there is enough, and as good left in common for others’.1° The second

limit on acquisitiveness is derived by Locke from God’s purposes.
God made things for people to enjoy and not to spoil or destroy.
From this Locke deduces the following: “As much as any one can
make use of to any advantage of life before it spoils; so much he may
by his labour fix a Property in.”*? Locke recognized that this second
condition would not serve, in a money economy, to limit large prop-
erty holdings because men could, through the process of exchange,
amass non-perishable wealth. There is more than a touch of unreality
about this part of Locke’s discussion. One could, according to Locke,
acquire fabulous wealth through stocks and money but it was mor-
ally reprehensible to allow a bag of plums to go to waste. With
breathtaking swiftness he glides over the connections between prop-
erty, wealth, political and social power and the implications of this
for a theory like his which claims that men are naturally equal and
have a natural right to property. In Locke’s defence it might be said
that he does not seem to relish the introduction of money."

For what reason does man acquire property rights through labour?
The answer lies in God's purposes. God commanded men to labour
so that they might enjoy the conveniences of life: food, shelter, clothes
and a comfortable way of living. Locke does not assume that all
men will be interested in labouring; it was to the ‘Industrious and
Rational’ that God had given the commons.!® Labour was to function
as a certificate of title. Locke thought that labour needed to be re-
warded, for he characterizes labour in negative terms.! Summarized,
Locke’s core propositions are these:

God has given the world to people in common.

Every person has a property in his own person.

A person’s labour belongs to him.

Whenever a person mixes his labour with something in the com-
mons he thereby makes it his property.

The right of property is conditional upon a person leaving in the
commons enough and as good for the other commoners.

6 A person cannot take more out of the commons than they can use
to advantage. '

w

Proposition 4 does not of itself provide a justification for property
rights. Claiming that labour begins property still leaves the question
of why labour rather than intention or possession should be the basis
of property rights. Locke has several answers as to why labour should
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serve this role. The connection between labour and property exists
by virtue of divine command, or natural law, or both. Locke suggests
that property rights are a just reward for the industrious. He does
not use the language of just deserts explicitly, although he does later
talk of ‘just Property’.’” Locke also argues that the labour of individ-
uals adds value to a product and confers a general social benefit.
Using the example of land, he claims that the person who encloses
ten acres and produces from them the same amount that can be
obtained from 100 acres in the commons has increased the ‘common
stock of mankind’.?® This argument begins to move in a utilitarian
direction.?

Interpreting Locke

There are different interpretations of Locke on property. In the case
of two well-known ones, those of Tully and Macpherson, the inter-
pretive lines are so flatly contrary that the reader of both can ask
whether the same text was being read. For Tully, Locke’s
philosophy represents ‘a philosophy of religious praxis’.° It ultimately
justifies, not the right of private property, but the commons. For
Macpherson, Locke is one of capitalism’s most faithful ideological
servants. His service is to provide ‘a moral foundation for bourgeois
appropriation’.

Perhaps the problem with Locke’s text is that it encourages con-
trary interpretations. Monson, in a perceptive analysis of the philo-
sophical scholarship on Locke, argues that the problem stems from
the fact that Locke counterpoises so many basic concepts — obedience
to state versus right to revolt, unlimited appropriation versus duty to
preserve others, majority rule versus inalienability of consent — that
almost any theory is derivable from the text.22If Monson is right, and
the numerous interpretations of Locke’s work suggest he may be,
then Locke's text in all probability allows for a range of justificatory
models of property, including intellectual property, to be built. Cer-
tainly those scholars seeking to build a Lockean justificatory theory
of intellectual property have yet to discuss the hermeneutical free
play-of Locke’s text and the strategic freedoms it offers mterpreters
and model builders.

The purpose here is to show that the load which labour can carry
in a justificatory theory of intellectual property depends on two fac-
tors: a conception of community and the relation of that community
to the intellectual commons. Although labour is frequently appealed
to by judges in intellectual property matters, the metaphysical frame-
work which gives the appeal its normative force is rarely brought out
into the open. Similarly, when nation states argue that the internat-

ional protection for intellectual property ought to be 1mproved to
protect the labour of their citizens, the appeal to labour is simply an
indicator that a particular conception of community and the intellec-
tual commons is being advanced. Under the cries of theft there is an
agenda related to the metaphysics of community. In order to demon-
strate these claims, we need to discuss Tully’s and Macpherson’s
respective interpretations of Locke.

Tully’s quest is for the theological Locke. The basis of Locke’s
theory of property is the special relationship between God and man.
Tully labels this ‘the workmanship model’ and draws on the follow-
ing passage from Locke for support:®

For Men being all the Workmanship of one Omnipotent, and infinitely
wise Maker; ‘All the Servants of one Sovereign Master, sent into the
World by his order and about his business, they are his Property,
whose Workmanship they are, made to last during his, not one anothers
Pleasure.

The notion of man doing God’s business is crucial to the theological
Locke. It allows him to argue that man has a definite purpose in the
world and forms the basis of rights and obligations for man. By
consulting reason man discovers that he has obligations in the state
of nature. The first of these is that he is under a duty of self-preserva-
tion. This duty, says Tully, depends on the workmanship model: God
made all men.and as maker has the rights to which men have a
corresponding duty, that of self-preservation and the preservation of
others.? The right to property is deduced from the right of preserva-
tion and the right to engage in activities leading to preservation.
Natural property rights to the items of subsistence are a necessary
consequence of the natural rights of preservation.®

The existence of natural property rights poses a problem because
they have to be consistent with the existence of an original common
and an original community. Tully argues that the intellectual dis-
course in which Locke writes contains two versions of community
and property. One version of property, articulated by Grotius, Filmer
and Pufendorf, confines the meaning of property (dominiumy} to pri-
vate property. Private property implies a right of exclusive posses-
sion. The world is given to people in common, but crucially ‘in
common’ means that the world ‘belongs originally to no one and is
open to all’? Property simply means the right of exclusive posses-
sion to the objects which people take from the commons. There is no
right to be included in the commons, merely a right to control over
what one takes from the commons. The conception of community
which underpins this version of the commons and property is nega-
tive community.




Negative community has a historically prior opposite — positive
community — the second version. Going back to Aquinas, the term
‘dominium’ refers to exclusive possession. It is also used by Aquinas
to refer to the capacity to use natural things for self-preservation.
This ‘use right’ exists in relation to a commons which is owned by
all, rather than a commons which is open to all to procure or appro-
priate. By Locke’s time there is a clear choice to be made concerning
property and the commons. Negative community is defined in terms
of a commons belonging to no one, parts of which may be appropri-
ated. Positive community is defined in terms of a common which
belongs to all. All have a right to be included in the use of it. It is this
positive, inclusive concept of property which Locke sets out to de-
fend, according to Tully. The very great difficulty which Locke takes
on by choosing to defend a concept of positive community is how
individuals can make use of the commons without having to obtain
the consent of all the commoners. Lack of consent to taking denotes
robbery. _

Locke’s solution, Tully argues, is to ‘redefine positive commu-
nity’.7 A person’s inclusive right to the commons does not include a

right to everything in the commons, but merely the right to be in-
cluded in the commons for the purpose of exercising the natural
rights of survival and subsistence. Property refers to the right to use
the commons and those objects extracted from the commons - a
usufructory right. Describing the means of extraction leads Locke
into his famous discussion of how labour begins property. By using
labour as the starting-point for property, Locke overcomes the prob-
lem of how individuals might be said to acquire property in objects
from the commons without obtaining the consent of the rest of the
commoners. Labour provides the individual commoners with a way
of using the commons for their purposes. :

On Tully’s analysis of Locke, labour of itself does not produce a
right of property. More controversiaily, Locke, according to Tully,
provides a g’ustification not of private property but of ‘the English
Common’.” The common is there to serve God’s purposes for man
and labour enables man to particularize the commons and realise
God'’s purposes.” :

Macpherson, on the other hand, discovers the capitalist Locke.

Locke’s ‘astonishing achievement’ is to derive from natural law a:

right of property while simultaneously removing those natural law
conditions which traditionally qualify the exercise of that right. The
result is an argument which supports unlimited appropriation. The
spoilage limitation is overcome by the invention of money. By shift-
ing from a system of barter to a currency system, men can hoard
money without fear of infringing the spoilage limitation because

money, unlike fruit, does not spoil. Furthermore, argues Macpherson, -
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this capital formation is sanctioned by Locke within the state of
natureéo for the consent to the introduction of money takes place
there. '

The sufficiency limitation, which requires men to leave enough
and as good for others, is removed by Locke, in part, by arguing that
it is taken care of by the introduction of money. Locke also argues
that the appropriation of land in excess of this limit results in pro-
ductivity gains which would not occur if the land were left unappro-
priated. Everyone, in short, is better off if the ‘enough and as good’

‘condition does not apply to land. The private ownership of land will

deliver greater wealth to all, thereby ensuring men’s natural right to
subsistence.’ Macpherson considers a third implied limitation: one
can only appropriate that which one has personally laboured for.
This, Macpherson suggests, does not count as a constraint for Locke
because he assumes that persons can acquire property through the
labour of their servants.® The property-conferring nature of labour
can be transferred to others for wages.

For Macpherson, Locke seems something of an evil genius. Start-
ing from the assumptions of the natural law tradition, Locke pro-
duces a justification for unlimited capitalist appropriation. There is
no hint in Locke that labour and its products is in some broader
sense a joint enterprise between the individual and the society in
which he labours. For the capitalist Locke, individuals labour under
a law of appropriation that is not qualified by those traditional obli-
gations of preservation that the Thomist tradition ascribed to prop-
erty owners in a positive community.

Both Tully’s and Macpherson’s discussions reveal that the com-
mons is a normatively loaded construct. Depending on the set of
initial conditions that are specified for it, very different explanations
and justifications for the beginnings of private property can be de-
veloped. Tully’s discussion suggests that within 17th-century politi-
cal discourse the choice of community in relation to the commons
was, at the most fundamental level, one between positive and nega-
tive community. This same choice, we shall see, faces those who

.. argue for various arrangements of intellectual property.

Locke on Intellectual Property

When he wrote on property, Locke probably did not have intellectual
property in mind. It was the ownership of physical rather than ab-
stract objects that occupied his attention. In any case, as we have
briefly tried to show, his writing on property was part of a wider
philosophical agenda on the nature of government. Despite the very
different historical context in which his views on property were
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formed, those thinking about intellectual property have made use of
his work. Generally speaking, people who use Locke’s theory tend to
concentrate on labour and the mixing metaphor. To a large extent
this focus on labour is misplaced. Labour is either too indeterminate
or too incomplete a basis on which to base a justification of property.
It may work reasonably well in some cases, for example making a
dolls house or growing a crop, but its usefulness runs out with forms
of work that are characterized by the presence of many inter-
dependent relations (the design of a computer program or building
a skyscraper). :

Labour does not, for instance, have a dominant role in the discus-
sion of the origin of property rights to be found in Grotius or in that
of Pufendorf. Labour has a role in both, of course, but this role is
crucially dependent upon a metaphysic of community. Pufendorf,
more clearly than Grotius, depicts the original community as nega-
tive and then proceeds to argue that, when men left this ‘original
negative community of things’, they ‘by a pact established separate
dominions over things, not indeed, all at once and for all time, but
successively, and as the state of things, or the nature and number of
men seemed to require’ It is also true for Grotius that the emer-
gence of private property is based on agreement and a metaphysic of
community* Labour is not the dominant category of explanation in
Grotius’ explanation of the beginnings of private property. Similarly,
it is somewhat misleading to depict Locke as a labour theorist of

property.® This is too simple a view of the natural law tradition in -

which Locke worked. _

" The desire to link a theory of intellectual property back to Locke
probably has much to do with reasons of ideological legitimacy.
Locke remains a powerful totem. The remainder of this section illus-
trates how one can generate different ‘Lockean’ theories of intellec-
tual property by utilizing different parts of Locke's conceptual legacy.
Theories which claim to be Lockean usually do so because of the use
they make of the mixing metaphor and the fact that the property
rights they establish are not dependent for their existence upon posi-
Hve law.

By concentrating on Locke’s mixing metaphor and at the same
time ignoring the religious metaphysical scheme which Locke uses
to give the metaphor a more precise meaning, one can derive a
strong justificatory theory of intellectual property. ‘Strong’ is used to
refer to the extensional reach of the theory. Very few abstract objects,
if any, would escape individual ownership. In outline an argument
for such a theory would have the following form. A strong justificat-
ory theory would have to ignore a possible distinction between those
abstract objects which are creations (for instance, the Mutant Ninja
Turtles, Bilbo the hobbit and Sherlock Holmes) and those abstract
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objects which exist independently of us and are discovered (elec-
trons, quarks and large primary numbers are all candidates for this
category).®*® We might call this a distinction between real and in-
vented abstract objects. It gives rise to many metaphysical issues
which we set aside. Creation and invention in a strong justificatory
“theory would be subsumed under the general category of intellectual
labour. One possible direction in which such a theory could go is to -
claim that there is no such thing as the intellectual commons. Ab-
stract objects, whether discovered ot created, are aiways the product
pf individual intellectual labour and, therefore, the property of the
intellectual worker responsible for their generation. Intellectual prop-
erty legislation that sets limits on the private ownership of such
objects invades the natural right of the owner. The crucial step in this
argument is the assumption that there is no intellectual commons.
Locke’s analysis of property starts with the existence of the com-
mons. It is God's gift. The challenge Locke faces is to explain the shift
from the earthly commons to private property. If, as is possible, there
is no equivalent of the earthly commons for abstract objects, building
a case for the ownership of such objects becomes easier. The chal-
lenge under a strong Lockean labour theory of intellectual property
is to justify how such objects could ever be part of an intellectual
commons, that is, the shift from private property to the commons.
The challenge comes about because, while acts of individual labour
allow the commoners to demarcate a part of the physical commons
which they need for their survival, acts of labour that relate to ab-
stract objects potentially prevent the emergence of an intellectual
commons. Labour, once joined to the abstract object, allows an indi-
vidual to bar its journey to an intellectual commons. Putting it
agptlr;er way, it prevents the creation of a common pool of these
objects.

_ Alternatively, the strong theory might concede that there is an
intellectual commons and define it as the set of discoverable abstract
objects (and therefore unowned objects). On the strong theory such
objects could be annexed by individual Jabour. They could not be
removed or taken from the commons in the way that physical objects
can be. Rather, a person would through an act of intellectual labour
identify such objects and through that act of identification acquire
property in them.

As in the case of the removal of physical objects from the earthly
commons, Locke’s two provisos, the sufficiency limitation and the
spoilage limitation, apply to regulate the removal of abstract objects
from the intellectual commons. When the sufficiency limitation is
apphed literally to physical objects it has the consequence that no
objects may be removed from the commons. Any disturbance of the
commons means that a condition requiring enough and as good be



